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Introduction

This document is the post-consultation report for the consultation paper, Civil Court Fees

It will cover:

e the background to the report;

e asummary of the responses to the report;

e adetailed response to the specific questions raised in the report;

e the next steps following this consultation.

Further copies of this report and the consultation paper can be obtained by contacting
Andrew Lee at the address below:

Civil Law & Justice Division

Her Majesty’s Courts Service
Ministry of Justice

5" floor Selborne House
54-60 Victoria Street

London

SWI1E 6QW

Telephone: 020 7210 2629
Email: andrew.lee@hmcourts-service.gsi.qgov.uk

This report is also available on the Ministry’s website: www.justice.gov.uk.



Civil Court Fees - Summary of responses

Background

The consultation paper Civil Court Fees was published on 2 April 2007. It invited
comments to questions concerning specific proposals to —

= reform the system if fee remissions and exemptions;
= increase fees for civil business in magistrates’ courts; and
= re-balance the fee structure in other civil courts.

The proposed changes are the next steps in our fees strategy to develop and reform the
court fee system, to ensure that it is fair and sustainable.

The overall objectives of the strategy are to ensure that the system —
= meets its financial targets for cost recovery and net expenditure;
= protects access to justice through a well-targeted system of fee concessions; and

= remains viable when patterns of demand change, by achieving as close a match
between income and costs within the system as reasonably practicable.

Views were sought to a number of proposals that included —

=  Whether recommended changes to the fee concessions would provide assurance
that the system adequately protected access to justice for the less well-off in a fair,
consistent and transparent way;

= The introduction of hearing fees for civil cases and adjustments to other
downstream fees would be fairer for users and achieve a better match of costs and
income within the system;

= A reduction to issue fees for civil business, weighted towards the fees for using
electronic systems, to create reasonable differentials between the various
channels of recovery; and

= |ncreasing fees for civil proceedings in magistrates’ courts, where reasonable,
given our target of moving to full cost recovery (net of fee concessions).

Comments were not sought on the underlying fee policy and the need to cover costs
through fees.

The consultation period closed on 25 June 2007. This report summarises the responses.

A list of respondents is at Annex A



Civil Court Fees — Summary of responses

Summary of responses

There were seventy-seven responses received from the judiciary, legal professions and
other stakeholder bodies.

The numbers and categories of the respondents were as follows —
- 26 Legal Professions;
- 9 Judiciary and Magistracy;
- 3 Justice Councils and Court Committees;
- 21 Representative Bodies;
- 9 Other Public Bodies;
- 6 Other Groups; and
- 3 Individuals.

The responses were analysed to determine whether respondents considered if the
proposals were fair, transparent and workable.

The responses received from the twelve-week consultation were generally very positive
on all the proposals. Many consultees acknowledged the policy described as full-cost
pricing, but were keen to ensure it remained suitably mitigated by a system of
concessions to avoid denying access to justice for the less well-off.

Of the consultees who responded to the proposed new system of fees concessions, 68%
agreed that it provided a fair, transparent and workable structure.

The majority of respondents agreed that introducing hearing fees was consistent with the

objective of achieving a closer match between fees and cost. There was some concern at
the lack of evidence that the cost of each stage had been properly identified or analysed,

which could result in issue fee reductions being too low.

79% of respondents agreed that applications for leave to commence litigation by
vexatious litigants should be liable in the first instance to a fee. This applies to those who
would ordinarily have been eligible for a concession. If their application is successful then
those people can apply for a refund.

The proposal to pilot daily hearing fees in the specialist commercial jurisdictions in 2008
was met with opposition from respondents representing the views of legal practitioners
and the judiciary of those courts.

A number of respondents objected to the scale of fee increases for ancillary processes as
these were considered to be disproportionate to the work completed, for example
photocopying and oath fees.



Civil Court Fees - Summary of responses

48% of respondents agreed to the increases proposed in the magistrates’ courts. 44%
disagreed, with the proposals because they considered that the increases were
disproportionate and would only increase their costs, which would in turn be passed onto
already indebted customers.

95% of respondents agreed that a separate fee should be created for licensing and other
appeals. There were concerns raised about how the level of the fees might deter
individuals and residents associations appealing against the granting of a licence.

Additional Comments

While the twenty-one questions asked in the Consultation Paper generated a broad
variety of responses, many respondents took the opportunity to make additional
comments on other subjects. These are set out in the additional comments section on
page 45.
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The system of Fee Concessions

Question 1 - Do you agree that this provides a fair, transparent and workable
structure for determining fee concessions?

Twenty-eight responses were received on question one (approximately 36% of all
respondents) from the following categories of respondent —

- 11 Representative Bodies;

- 9 Legal Professions;

- 4 Judiciary / Magistracy;

- 2 Other Public Bodies;

- 1 Justice Council / Court Committee; and

- 1 Other Group.
Nineteen respondents (68%) agreed with the proposition. There were six (21%)
respondents who disagreed. Concern was raised about whether the proposed system
might be too time-consuming for court staff and questioned the system’s workability in
practice. There were three (11%) respondents who gave a mixed view.

The respondents suggested the following —

= use the Legal Service Commission’s merits-test across all jurisdictions. (Legal
Professions)

= introduce on-line calculation to help potential applicants. (Legal Professions)
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Question 2 - Do you think that these proposals strike the right balance in targeting
eligibility for full remission through a simple and workable system?

In particular, do you agree that the receipt of Child Tax Credit, Housing Benefit,
Council Tax Benefit and Incapacity Benefit should not be an automatic passport to
full remission?

If you do not agree, please explain why, and what alternatives you propose.

Twenty-seven responses were received on question two (approximately 35% of all
respondents) from the following categories of respondent —

- 10 Representative Bodies;

- 9 Legal Professions;

- 4 Judiciary / Magistracy;

- 2 Other Groups;

- 1 Other Public Bodies; and

- 1 Justice Council / Court Committees.
Of which nineteen (71%) respondents agreed with the proposition. Eight (29%)
respondents disagreed, most stating that each or a combination of Child Tax Credit,
Housing Benefit, Council Tax Benefit and Incapacity Benefit should be treated as an
automatic passport.

Among the views expressed, respondents —

= Accepted that Incapacity Benefit should not be included under concession one
because it is an earnings replacement benefit rather than a means-tested benefit
and as such the total household income of recipients could be higher than means-
tested benefits. (Representative Bodies)

= Argued that full remission ought to be extended to recipients of Child Tax Credit,
Housing Benefit, Council Tax Benefit and Incapacity Benefit because there is little
justification for requiring payment of court fees by litigants who require state
assistance to meet living expenses in the form of rent or local taxes. (Legal
Professions)

= Expressed concern that the proposed concessions system appears to be driven by
budgetary needs rather than ensuring access to justice. (Representative Bodies)

= Considered that partners of claimants of means-tested benefits and tax credits
should be automatically passported. (Representative Bodies)
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The respondents suggested the following —

= use receipt of Child Tax Credit in excess of Family Element. (Representative
Bodies)

= allow full remission to all those in receipt of Child Tax Credit and Working Tax
Credit, and those in receipt of Child Tax Credit which exceeds the Family Element.
(Representative Bodies)

= allow full remission to those in receipt of State Pension Savings Credit.
(Representative Bodies)

= consider allowing full remission to those in receipt of higher rate Disability Living
Allowance. (Justice Council / Court Committees)
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Question 3 - Do you agree with the proposed simplifications, i.e. there should not
be:

) a gross income cap;
(i) any capital element in the test;

(iii)  amaximum monthly housing costs allowance for applicants without
dependants; or

(iv)  afixed allowance for employment expenses?

There were twenty-five responses made to the four parts of question three (approximately
33% of all respondents) from the following categories of

respondent —

- 10 Legal Professions;

- 8 Representative Bodies;

- 4 Judiciary / Magistracy;

- 1 Other Group;

- 1 Other Public Bodies; and

- 1 Justice Council / Court Committees.
3(i) no gross income cap

Twenty-three (92%) respondents agreed with the proposal and two (8%) respondents
disagreed.

3(i))  no capital element in the test

Twenty-one (84%) respondents agreed with the proposal and four (16%) respondents
disagreed. Their main concern was that it would be unfair on the taxpayer to fund
someone with high capital resources.

3(iii)  no maximum monthly housing costs allowance for applicants without dependants

Twenty-three (92%) respondents agreed and only one respondent (4%) disagreed with
the proposal. Just one (4%) respondent made no comment.

3(iv)  no fixed allowance for employment expenses
Twenty (80%) respondents agreed and three (12%) respondents disagreed with the

proposal, their main argument being that the same allowance is permitted within the
calculation for Legal Aid. There were two (8%) respondents that made no comment.

10
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The respondents suggested the following —

= applying a maximum monthly housing costs allowance for applicants without
dependants could be assessed like a Council Tax banding. (Legal Professions)

= make assessments valid for a fixed period. (Judiciary / Magistracy)
= consider making an allowance for costs of disability. (Representative Bodies)

= jnclude secured loan payments / ground rent and service charges in calculation of
housing costs. (Representative Bodies)

11
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Question 4 - Do you think there should be a residual discretion to grant remission
in exceptional circumstances not covered by the means-test? If so, in what
circumstances do you envisage the discretion might apply?

There were twenty-eight responses received on question four (approximately 36% of all
respondents) from the following categories of respondent —

- 10 Representative Bodies;
- 9 Legal Professions;

- 5 Judiciary / Magistracy

- 2 Other Groups;

- 1 Other Public Bodies; and

- 1 Justice Council / Court Committee.

Twenty-two (79%) respondents were in agreement and two (7%) respondents gave a
mixed response. Four (14%) respondents disagreed that any discretion should be
allowed.

discretion would be difficult to ensure consistency. (Legal Professions)

completely contrary to the admirable concept of transparency and consistency.
(Judiciary and Magistracy)

The following circumstances were given for residual discretion to be granted for remission
in exceptional circumstances —

where there is a carer or similar. (Legal Professions)
for part-time or seasonal workers. (Individual)
for urgent applications. (Representative Bodies)

where a high proportion of an applicant’s income was committed to specified, high
priority debts. (Judiciary /Magistracy) (Legal Professions)

for prisoners with housing and or family problems. (Representative Bodies)

for habeas corpus, domestic violence and suspending warrants of possession.
(Judiciary / Magistracy)

The following suggestion was made —

12

undertake a survey of courts to ascertain how much demand there is for a residual
discretion. (Legal Professions)
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Question 5 - Do you think that court-ordered liabilities or any other specified types
of debt repayment should be deducted in the calculation of disposable income?

There were twenty-eight responses received on question five (approximately 36% of all
respondents) from the following categories of respondent —

- 11 Representative Bodies;

- 10 Legal Professions;

- 4 Judiciary / Magistracy;

- 1 Other Group;

- 1 Other Public Bodies; and

- 1 Justice Council / Court Committee.
Twenty-one (75%) respondents agreed and seven (25%) respondents disagreed. Their
principal concern was that the calculation was not a true reflection of an individual’s actual
disposable income.
Fourteen respondents were in favour of including other liabilities —

- 3 respondents proposed debt repayments should be taken into account;

- 1 respondent considered that repayments on a loan secured on house
should be included;

- 1 respondent was in favour of including fines; and
- 1 respondent argued that priority debt payments such as telephone,

utilities, fuel, Higher Purchase instalments and Council Tax should be
taken into account.

13
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Question 6 - Do you agree that we should remove the current exemption for those
receiving Legal Help in family proceedings? If not, please give your reasons.

There were twenty responses received on question six (approximately 26% of all
respondents) from the following categories of respondent —

- 7 Representative Bodies;

- 7 Legal Professions;

- 3 Judiciary / Magistracy;

- 1 Other Group;

- 1 Other Public Bodies; and

- 1 Justice Council / Court Committees.
Twelve (60%) respondents agreed and eight (40%) respondents disagreed. They were
concerned for the vulnerability of the parties involved and the fact that generally these
users had no choice but to go to court to resolve certain family matters. One respondent
considered that the costs of administering the change were likely to outweigh the
proposed benefits.
Several respondents agreed that the financial eligibility criteria for Legal Help was
considerably more generous than when the provision was originally introduced. In other

words, Legal Help is available to people who under the new concession system would be
likely to qualify only for a part remission at most.

14
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Question 7 - Do you think it right in principle that an unsuccessful opponent
ordered to pay costs should also be liable for the cost of any remitted court fees?

Do you have any suggestions for how the system would best work in practice?

There were thirty responses to question seven (approximately 39% of all respondents)
from the following categories of respondent —

- 11 Legal Professions;

- 9 Representative Bodies;

- 5 Judiciary / Magistracy;

- 2 Other Groups;

- 2 Justice Councils / Court Committees; and

- 1 Other Public Bodies.

Twenty (67%) respondents agreed with the idea and ten (33%) respondents disagreed.

Among the views expressed, respondents —

Proposed that there should be a general rule that the opposing party should pay
Her Majesty’s Courts Service the remitted fees and they should be able to enforce
that liability. (Judiciary / Magistracy)

Urged that Her Majesty’s Courts Service introduce a system similar to the
Compensation Recovery Unit’s recovery of benefits. (Legal Professions)

Considered that an unsuccessful party ordered to pay costs should be liable for
the cost of any remitted fee — an successful litigant should not have the burden of
enforcement in order to deliver the fee to Her Majesty’s Courts Service. (Legal
Professions)

Expressed concern that it seemed inequitable that a losing party should benefit in
this way and that Her Majesty’s Courts Service should be unable to recover the
money — the court papers should show the full fee payable not the amount paid so
that the losing party is fully aware of the liability. (Justice Council / Court
Committees)

Expressed concern that it would involve an exception to the Indemnity Principle — it
would be essential that the successful litigant was not at risk in any way if the
losing party failed to pay. (Judiciary) (Legal Professions) (Representative Bodies)

Considered that it would not be right for the winning assisted party to have to
recover costs under a ‘conditional system’ and there are too many practical
obstacles to Her Majesty’s Courts Service recovering those costs. (Judiciary /
Magistracy)

15
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Argued that the purpose of remission is to provide access to justice and it should not
be part of the courts function to incur time and expense in retrieving remitted fees from
unsuccessful parties. (Judiciary / Magistracy)

Respondents made the following suggestions —

16

the full fee should be laid out on the claim form. (Representative Bodies)

separate orders — one for Her Majesty’s Courts Service and the other for the
successful party. (Representative Bodies)

it would seem more practical that if an order for costs is made against a party, any
remitted court fees are ordered to be paid by that party directly to Her Majesty’s Courts
Service who can then enforce the court fees part of the costs order separately. (Legal
Professions)
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Question 8 - Do you agree that the system should apply to individuals only? If not,
what criteria should be included in a scheme for small businesses, etc.?

There were twenty-nine responses to question eight (approximately 38% of all
respondents) from the following categories of respondent —

- 11 Representative Bodies;
- 10 Legal Professions;

- 4 Judiciary / Magistracy;

- 2 Other Groups;

- 1 Other Public Bodies; and

- 1 Justice Council / Court Committee.

Twenty-three (79%) respondents agreed with the proposition and six (21%) respondents
disagreed.

Among the views expressed, respondents —

Emphasised that the system should apply to individuals and sole proprietors only.
(Representative Bodies)

Argued that the system should apply to individuals only but considered that there

are a number of small businesses which in reality are no more than individuals

with a trading name and consideration should be given to treating them in the

same way as other individuals. (Legal Professions)

Expressed concern that small businesses are put off by the expense of pursing a
matter, which could make a difference between their survival or demise. (Legal
Professions)

Argued that there was no reason in principle why businesses or charities of
sufficiently limited means should not also benefit from the system, but considered
that it may be too difficult to administer and assess eligibility. (Legal Professions)

The following suggestions were made —

extend scheme to Non-Government Organisations like the Child Poverty Action
Group, which bring test cases, or intervene in cases in the public interest.
(Representative Bodies)

Considered that if small businesses argue that such a scheme should apply to

them, then the onus should be on them to prepare the first draft of a viable
scheme. (Judiciary / Magistracy)

17
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Question 9 - Do you think that there is anything more that should be done to ensure
that users are aware of the possibility of a fee remission and how to apply?

There were thirty-one responses to question nine (approximately 40% of all respondents)
from the following categories of respondent —

- 12 Representative Bodies;
- 12 Legal Professions;
- 4 Judiciary / Magistracy;
- 2 Other Groups; and
- 1 Justice Council / Court Committee.
Eighteen (58%) respondents considered that enough was being done to ensure users
were aware of the fee concession system. However, thirteen (42%) respondents
suggested that Her Majesty’s Courts Service could raise awareness.
The following suggestions were made —
= Her Majesty’s Courts Service’s website should be reviewed to ensure on-line, up-
to-date, accessible information is available to the public and also give the subject
far greater prominence. (Representative Bodies)
= Her Majesty’s Courts Service to work in partnership with advice agencies and
other support services working with clients to whom remission information is
relevant in order to ensure widespread access to this information. (Representative
Bodies)
= ensure that consistent training for reception staff is provided across all courts, and
‘mystery shopping’-type exercises could be carried out to assess the extent to
which reception staff alert the public to fee remissions and maintain prominent

displays of up-to-date, correct publicity materials. (Representative Bodies)

= make the EX160 available in different languages and an easy read version. (Legal
Professions)

= promote the system through wide advertising in the media. (Legal Professions)

18
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Question 10 - Do you agree that applications for permission to commence litigation
by vexatious litigants should be subject to a fee, even where the applicant would
normally be exempt? If not, why not?

If you agree, do you think that this should be a nominal fee, say £10, or the full fee
of £40 (under the proposals below) ? Please give reasons for your view.

Twenty-six responses were received on question ten (approximately 34% of all
respondents) from the following categories of respondent —

- 9 Representative Bodies;

- 9 Legal Professions;

- 5 Judiciary / Magistracy;

- 2 Justice Councils / Court Committee; and
- 1 Other Public Bodies.

Twenty-one (81%) respondents agreed that a fee should be paid. Of the respondents that
agreed that some fee should be paid —

- 3 respondents agreed that a nominal sum should be charged,

- 3 respondents agreed that a fee of £10 was appropriate;

- 1 respondent proposed a fee of £65; and

- 7 respondents considered that the full fee of £40 should apply.
Five (19%) respondents were not in favour of the proposal and one (3%) respondent was
unsure, agreeing that there should be a deterrent but unsure whether a fee was the
correct way to go about it in light of access to justice.

Among the views expressed, respondents —

= Considered that a fee should be applied on a case by case basis. (Legal
Professions)

= Proposed that the fee should be significantly higher to reflect the extent to which
the court will be asked to devote time to such litigants. (Legal Professions)

= Questioned whether this was likely to breach such parties’ Article 6 rights because
the additional charge would amount to a “fine”. (Justice Council / Court Committee)

= Argued that if someone is exempt, then they are exempt. (Legal Professions)

= Highlighted that the evidence presented does not suggest that this is a significant
problem and therefore is unlikely to increase court costs, so it has to be
guestioned how this fits with the objective of a fee system that is well-targeted,
simple transparent and consistent. (Representative Bodies)

19
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The following suggestion was made —

= place a limit on the number of fee exemption applications which a
litigant can make in any year. (Judiciary /Magistracy)

20
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