Chapter 10

Assessment of litigation
costs, and publicly
funded legal services

Key findings

+  The number of “between parties” costs bills that were subject to detailed
assessment by the Supreme Courts Cost Office fell by 10 per cent in 2007,
compared to 2006.

+  Gross expenditure on legal aid during the 2007/08 financial year was £2,242
million, an increase of 1.3 per cent in cash terms compared to 2006/07.

+ Around 91% of defendants in Crown Court trials receive publicly-funded
legal representation.
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litigation costs, and publicly
funded legal services

This chapter deals with the funding of litigation work, whether through an
award of costs to a successful litigant on the completion of court proceedings,
or through public Legal Aid schemes.
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The detailed assessment of litigation costs is the process of examining,
and if necessary reducing, the bill of costs of a Solicitor or Litigant-in-Person
upon the conclusion of litigation proceedings. Costs include not only the
solicitor’'s own professional fees, but also disbursements incurred including
barristers’ and experts’ fees. The purpose of detailed assessment is to
determine:

a) how much costs a successful party in litigation is entitled to recover
from his unsuccessful opponent

b) the amount which a solicitor or barrister is to be paid out of public
funds (in publicly funded cases)

c) how much a client should have to pay his solicitor (under the
Solicitors Act).

The Supreme Court Costs Office is responsible for the detailed assessment
of costs in many civil jurisdictions, including the Court of Appeal (Civil), all
three Divisions of the High Court, a number of Tribunals, the Court of
Protection, and London-based county courts. It also deals with appeals
against determinations of costs in the Crown Court.

Publicly-funded legal services in England and Wales are administered by
the Legal Services Commission. Access to legal assistance is provided
predominantly through two well-established Legal Aid schemes.

a) The Community Legal Service (CLS) which provides civil and family
legal services

b) The Criminal Defence Service (CDS) which provides legal services to
those arrested, charged or prosecuted in connection with a criminal
offence
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Assessment of litigation costs

The office responsible for assessing litigation costs depends on the type of

case, and whether or not the litigation was publicly funded. The Supreme Court
Costs Office (SCCO) deals with costs assessments in the more complex and
significant areas of civil litigation. It is responsible for cost assessments relating
to all proceedings in the Chancery, Family and Queen’s Bench Divisions of the
High Court, the Court of Appeal (Civil Division) and the London county court
Group. It also deals with costs in matters involving the Court of Protection,
various tribunals and assessments transferred from other county courts and
district registries. It also deals with appeals against the determination of costs in
the Crown Court.

However, the Judicial Committee of the Privy Council, the House of Lords, the
Lands Tribunal, and (except as above) county courts are responsible for the
detailed assessment of costs in their respective courts.

As noted above, the purpose of detailed assessment is to determine:

a) how much costs a successful party in litigation is entitled to recover from his
unsuccessful opponent

b) the amount which a solicitor or barrister is to be paid out of public funds (in
publicly funded cases)

c) how much a client should have to pay his solicitor (under the Solicitors Act).

In 2007, the SCCO assessed 13,017 costs bills, 2 per cent fewer than the 13,222
it assessed in 2006. The number of “between parties” assessments of bills of
costs in civil cases dropped 10 per cent from the level for 2006.

A random sample over five years (2002-2006) of completed “between parties”
assessments shows that the process led to an average reduction of 23.3% in the
value of these costs bills.

Summary caseload statistics on the work of the Supreme Court Costs Office is
shown in Tables 10.1 and 10.2.

Separate statistics on costs assessments carried out by the Judicial Committee
of the Privy Council and the House of Lords are shown in Table 10.3.
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Publicly-funded legal services

The Legal Services Commission (LSC) operates the two Legal Aid schemes in
England and Wales, through which nearly all publicly-funded legal services are
commissioned from independent suppliers. These schemes are described below.

The Community Legal Service (CLS) provides civil and family legal services. Work
commissioned via the CLS is divided into two types:

Legal advice and assistance (known as “Legal Help"”), help at Court, and legal
representation in front of the Asylum and Immigration or Mental Health
Review Tribunals. This is known as “Controlled work” for contracting purposes.

Legal representation by solicitors and barristers in civil or family cases which
could go to court (other than in Very High Cost Cases which are managed
individually under separate contracts). This is known as “Licensed work” for
contracting purposes.

The Criminal Defence Service (CDS) which provides legal services to those
arrested, charged or prosecuted in connection with a criminal offence. Work
commissioned via the CDS is similarly divided into two broad types:

Advice and / or representation in Police stations and magistrates’ courts

Representation in the Crown Court and higher courts

Gross annual legal aid expenditure during the 2007/08 financial year was £1,062
million in the CLS, and £1,180 million in the CDS. The corresponding net figures
were £844 million (CLS) and £1,179 million (CDS). It should be noted that the
scope, design and operation of both legal aid schemes are subject to periodic
changes. More detail on these issues is available from the website of Legal
Services Commission at: www.legalservices.gov.uk.

Summary statistics on the monies spent and work commissioned by the CLS
and CDS are shown in Table 10.4. Trends in the total net expenditure of the two
schemes from 2000/01 to 2007/08 are shown in the graph below.
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Net annual expenditure of the Community Legal Service (CLS)
and Criminal Defence Service (CDS): 2000/01-2007/08
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Under the Access to Justice Act 1999, legal representation is available to anyone
facing criminal proceedings before any Court where it is in the interests of
justice that public funding be granted. The “Interests of Justice test” is set out in
Schedule 5 of the Act, and guidance on its application is available from the Legal
Services Commission website.

An accused person can be granted publicly funded representation (by means

of a Representation Order) where the court decides that it is in the interests of
justice to do so. In making this decision, the court will take into account, among
other factors, whether the charge is so serious that the defendant may be
imprisoned or lose his job if convicted, or suffer serious damage to

his reputation.

A Representation Order covers all criminal proceedings, including preliminary

or incidental hearings and any related bail proceedings. Where a defendant

has a Representation Order in a magistrates’ court or the Crown Court, the
representation order covers obtaining advice on appeal and the preparation of
any application for leave to appeal or giving notice of appeal against conviction
or sentence. However, it does not cover the costs of an appeal itself, although an
application for a further representation order can be made directly to the Court
of Appeal to cover those proceedings.
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Since 2 October 2006, defendants appearing before the magistrates’ court have
been required to pass an additional test of financial eligibility to qualify for
publicly funded representation. This ‘means test’ takes account of a defendant's
personal circumstances (e.g. size of family) as well as their basic income. As

of 2 April 2007, applicants can therefore have a gross annual income of up to
£21,487 and still qualify for legal aid. During the first twelve months of this
scheme, just over 90% of all ‘means test’ applications were granted.

In 2007, around 100,000 applications were made in magistrates’ courts for
representation in the Crown Court (either for trial on indictment or sentencing
proceedings) — Table 10.7, and of these, 8 were refused. It is very rare for an
application of this sort to be turned down — the previous time such cases were
refused was in 2001.

Overall, around 91 per cent of Crown Court defendants facing trial on
indictment were in receipt of publicly-funded legal representation, with

the remainder either receiving privately-funded representation or going
unrepresented. The corresponding figure for defendants committed to the
Crown Court for sentence after a summary trial was 69 per cent, and for those
appealing against the decisions of magistrates’ courts, 53 per cent.

Statistics on the funding of Crown Court representation are given in Tables 10.5
to 10.7.
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Table 10.1
Supreme Court Costs Office

Number of costs bills assessed, by type of case giving rise to the bill: 2004-2007
Number of bills

Type of case 2004 2005 2006 2007
"Between parties" assessments 3,320 3,062 2,459 2,205
Civil legal aid assessments 6,400 5,939 6,315 5,756
Receivers' costs in the Court of Protection 3,247 4,438 4,082 4,528
Appeals against determination of costs in the Crown Court 430 333 366 528
Total assessments 13,397 13,772 13,222 13,017

Source:
Supreme Court Costs Office
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Table 10.4
Publicly-funded legal services
Summary statistics on activity and expenditure, 2000/01 — 2007/08

2000/01 2001/02 2002/03 2003/04 2004/05 2005/06 2006/07 2007/08

Community Legal Service (CLS)

Civil and Family: Representation

Cash payments (£m) £957.2 £871.2 £820.4 £811.2 £763.6 £806.8 £774.2 £801.9

Acts of Assistance (thousands) 275.5 225.4 204.5 215.3 201.9 194.8 179.5 165.8
Civil and Family: Advice and Assistance (“Legal help”)

Cash payments (£m) £231.7 £258.3 £329.5 £383.8 £355.6 £284.1 £261.4 £260.4

Acts of Assistance (thousands) 862.0 779.6 812.9 709.8 654.3 801.4 884.6 834.6
CLS total

Total cash payments (£m) £1,1889 £1,129.5 £1,1499 £1,1950 £1,119.2 £1,090.9 £1,0356 £1,062.3

Operating receipts (£m) £397.0 £395.0 £337.1 £297.1 £2733 £259.8 £226.7 £218.2

Total net expenditure (£m) £791.9 £734.5 £812.8 £897.9 £845.9 £831.1 £808.9 £844.1

Total Acts of Assistance (thousands) 1,137.5 1,005.0 1,017.4 925.1 856.2 996.2 1,064.1  1000.4

Criminal Defence Service (CDS)

Criminal: Police stations and magistrates’ courts

Cash payments (£m) £4536  £509.1  £526.7  £5342  £5109  £5019  £5294  £486.7

Acts of Assistance (thousands) 2,172.5  1,697.2 15167 1,583.8 1,463.7 14889 14738 13785
Criminal: Crown Court and higher courts

Cash payments (£m) £4220  £4741  £5693  £6450  £6824  £6955  £647.9  £6934

Acts of Assistance (thousands) 116.0 115.0 123.7 124.0 115.6 121.5 120.7 123.5
CDS total

Total cash payments (£m) £8756  £983.2 £1,096.0 £1,179.2 £1,1933 £1,197.4 £1,177.3 £1,180.1

Operating receipts (Em)’ £32 £0.8 £0.3 £0.7 £1.2 £0.6 £5.9 £1.1

Total net expenditure (£m) £872.4  £982.4 £1,0957 £1,1785 £1,192.1 £1,196.8 £1,171.4 £1,179.0

Total Acts of Assistance (thousands) 2,288.5 18122 16404 17078 1579.3 16104 15945 1502.0

All publicly funded legal services?

Total cash payments (£m) £2,064.5 £2,112.7 £2,2459 £2,3742 £23125 £2,288.3 £22129 £2,242.4
Operating receipts (£m) £400.2  £3958  £337.4  £297.8  £2745  £2604  £2326  £2193
Total net expenditure (£m) £1,6643 £1,7169 £1908.5 £2,076.4 £2,038.0 £2,027.9 £1,980.3 £2,023.1
Total Acts of Assistance (thousands) 3,426.0 2,817.2 2,657.8 2,6329 24355 2,606.6 26586 2502.4

Source:

Legal Services Commission’s Annual Reports for years shown

Notes:

1 All"cash payments” figures represent gross expenditure, except for Criminal Higher payments up to 2004/05, which represent
net expenditure. This is because Criminal Higher legal aid was funded directly, rather than via the Legal Services Commission,
prior to April 2005. CDS operating receipts up to 2004/05 therefore exclude any income relating to Criminal Higher work

2 The scope of legal work covered by both the CDS and the CLS has changed during the period covered by this table. For details
of these scope changes, please see the Legal Services Commission’s annual reports and other related documents
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Table 10.5

Funding of Crown Court representation

Applications' for public funding filed in the Crown Court, by type of proceeding and result,
2000-2007

Number of applications

Type of proceeding 2000 2001 2002 2003 2004 2005 2006 2007

Trial on indictment

Applications 6,685 6627 5310 4809 4838 4768 4279 6,082
Granted 6,476 6,485 5152 4,644 4670 4582 4127 5905
Refused 208 162 158 165 168 186 152 177

For sentence or to be dealt with

Applications 3,521 2,583 2907 3767 4554 4868 6805 10,175
Granted 3486 2,561 2897 3740 4532 4841 6761 10,142
Refused 35 22 10 27 22 27 44 33

Appeals against Magistrates court decision
Convictions and sentence:

Applications 1340 1228 1273 1267 1328 1,380 1439 2,034
Granted 1,330 1210 1256 1245 1307 1359 1427 2017
Refused 10 18 17 22 21 21 12 17

Sentence only:

Applications 1,948 1655 1590 1662 1656 1623 1,780 2,684
Granted 1,937 . . 1656 . . 772 2,677
Refused? 11 . . 6 . . 8 7

Source:

CREST system, HM Courts Service

Notes:

1 Applications granted include a small number granted in the magistrates’ court and extended by the Crown Court
2 Numbers marked with “..” are withheld to protect the confidentiality of individuals
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Table 10.6

Funding of Crown Court representation

Defendants and appellants in the Crown Court, by type of proceeding and type of
representation, 2007

Defendants
Represented
under criminal Privately / not
Type of proceeding public funding represented Total
Trial on indictment 87,370 8,245 95,615
For sentence or to be dealt with 26,059 11,622 37,681
Appeals against magistrates’ court decisions:
Conviction and sentence 2,869 2,980 5,849
Sentence only 3,781 2,901 6,682
Source:

CREST system, HM Courts Service

Table 10.7

Funding of Crown Court representation

Number of applications' filed in the magistrates’ courts for representation in the Crown
Court, by type of proceeding, 2000-2007

Number of applications

Type of proceeding 2000 2001 2002 2003 2004 2005 2006 2007
Trial on indictment 79887 81,864 89,501 89,718 88277 83223 83019 83,200
For sentence or to be dealt with 19,110 17,562 19,639 19,511 18986 20,407 20,117 16,646

Appeals against Magistrates court decision

Convictions and sentence 1,264 1,240 1,347 1357 1397 1525 1,668 873
Sentence Only 2,557 2,407 2,512 2,484 2,541 2,509 2,431 1,116
Source:

CREST system, HM Courts Service
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