CRIMINAL JUSTICE AND IMMIGRATION BILL
OVERARCHING REGULATORY IMPACT ASSESSMENT

1. Criminal Justice and Immigration Bill

This is the overarching Regulatory Impact Assessment (RIA) for the Criminal Justice and
Immigration Bill which has been developed to provide an overview of the benefits, costs
and savings provided by the BiIll.

Individual RIAs have been developed in accordance with best practice on those parts of
the Bill which have indicated particular impacts in terms of costs and benefits.

2. Purpose and intended effect

Objective

The objective of the Bill is to reduce re-offending and protect the public, provide justice for
all and increase confidence in the justice system.

The Bill will deliver the overall objective by:

» hbuilding public confidence in the sentencing framework by imprisoning serious and
dangerous offenders while others receive tough and effective community
sentences;

= ensuring that prison and probation resources are targeted at serious and violent
offenders;

= strengthening the protection of the public from violent offenders;

= strengthening the pre-court and community penalties available for young offenders
so that, wherever possible, offending by children and young persons is effectively
addressed without the need to resort to custody;

= ensuring that the police and their community safety partners have appropriate
powers to tackle anti-social behaviour at its roots and thereby reinforce a culture of
respect;

= ensuring that the UK does not provide a safe haven for foreign criminals and
terrorists and send a clear signal that such people cannot expect to secure a
settled status in this country; and

= outlawing the possession of extreme pornography.

Devolution

All of the Bill's provisions extend to England, or England and Wales, while certain
provisions also extend to Scotland and Northern Ireland.

Background

The Government has changed the face of penal policy over the last ten years by
e recognising the need to intervene as early as possible to prevent children who
might drift into crime from doing so;
e developing interventions in the Youth Justice System that aim to reduce the
chances of re-offending;
e focusing policy on ensuring that the dangerous offender remains in prison until he
or she ceases to be a danger;



Giving the law enforcement authorities the tools to bear down on anti-social
behaviour;

Increasing the range of punishments available;

Recognising the need to do all we can to reduce re-offending — by massively
increasing drug treatments and offending behaviour interventions; more work with
offenders in prison and on release, tougher community penalties, more unpaid
work, more restorative justice and greater monitoring and support for those who
have offended when they are in the community, in particular through the
introduction of the Multi-Agency Public Protection Arrangements.

This shift in policy is beginning to show results, with proven re-offending rates falling by
around two per cent between 2000 and 2004 for adult and young offenders, increased
number of dangerous offenders off the streets, and a resultant contribution to reduction in
crime. The proposals in this Bill are part of this ongoing work.

Youth Rehabilitation Order

The Bill creates a new statutory community sentence for young offenders. The
Youth Rehabilitation Order (YRO) would be available as a sentence for all suitable
offenders aged under 18 when convicted of an offence.

It would replace the nine existing juvenile community sentences with a single
generic sentence. This will consist of a menu of interventions including
programmes, reparation, treatment for mental health issues and drug misuse,
supervision and curfew, which the court can choose from to meet the needs of the
individual offender.

Modification of power to make Referral Order

The Bill extends the circumstances in which a court may make a Referral Order.
When a child or young person is given a referral order, he or she is required to
attend a youth offender panel, which is made up of two volunteers from the local
community and panel adviser from a youth offending team (YOT). The panel, with
the young person, their parents/carers and the victim (where appropriate), agree a
contract lasting between three and 12 months. The aim of the contract is the
prevention of reoffending by the offender.

To help nip low level offending in the bud referral orders will be made more widely
available by providing that an order may be made where the offender has
previously been bound over or where the offender has had one previous conviction
and where, in respect of that previous conviction, a referral order had not been
made.

Access by Her Majesty's Court Service (HMCS) to Department of Work and Pensions

(DWP) records

The Bill includes provisions to allow HMCS enforcement staff access to offenders’
benefit status to determine if a deduction from benefit (DB) order is the appropriate
intervention.

Prison and Probation Ombudsman

The Bill places the Prisons and Probation Ombudsman (PPO) on a statutory basis.
The Prisons and Probation Ombudsman
o adjudicates complaints from offenders and immigration detainees;



o scrutinises deaths of prisoners, young persons detained in Secure Training
Centre’s, residents of approved premises and those in immigration
detention accommodation;

o supports the Coroner’s inquest in fulfilling the investigative obligation arising
under Article 2 of the European Convention on Human Rights in relation to
such deaths; and

o investigates particular incidents or matters of concern on request by the
Secretary of State.

Youth Conditional Caution
e The Conditional Caution is a pre-court disposal administered by the Police
following review of the case by the Crown Prosecution Service. It allows an
offender to be given a caution, rather than face prosecution, on condition that he or
she complies with agreed requirements. Failure to comply usually results in
prosecution for the original offence.

e The Bill extends the adult Conditional Caution scheme to young people aged 16
and 17.

Inclusion of cautions etc in Rehabilitation of Offenders Act 1974

e The aim of the Rehabilitation of Offenders Act 1974 is to help former offenders to
fully reintegrate into society by ensuring that their criminal convictions are, in effect,
expunged from their record after an appropriate interval. Under the Act, following a
certain period of time, all convictions (except those resulting in prison sentences
over 30 months) are regarded as “spent”. As a result the offender’s record is wiped
clean and they are regarded as rehabilitated. For most purposes as rehabilitated
person is treated as if they had never committed an offence and, as such, they are
not obliged to declare them, for example, when apply for a job.

e The 1974 Act currently does not apply to warnings, reprimands, simple cautions
and conditional cautions; the Bill rectifies this omission. Warnings, reprimands and
simple cautions will become “spent” immediately, while conditional cautions will
become “spent” after 3 months.

Extension of powers of CPS designated caseworkers
e The Bill seeks to remove certain statutory exceptions which currently limit the types
of case and hearing in which the Crown Prosecution Service (CPS) Designated
Caseworker (DCW) may be the advocate, thereby extending their remit to
prosecute a wider range of offences in the magistrates’ courts.
e This approach enables CPS lawyers to focus more effectively on the provision of
advice and focus on more serious prosecutions before the Crown Court.

Criminal Legal Aid
e The Bill makes amendments to provisions on criminal legal aid in the Access to
Justice Act 1999:

o to make it possible for a right to representation to be granted at an earlier
stage;

o to widen the power to pilot schemes; and

o to make it easier to obtain information from government departments for the
purposes of means testing via a statutory gateway.




Miscarriages of Justice compensation

e To complete the implementation of the programme of reform of the arrangements
for paying compensation in cases of miscarriage of justice, the Bill introduces an
overall cap of £500,000 for awards of compensation, which is still a very significant
sum.

e |t also extends the Assessor’'s power to make deductions because of conduct and
convictions from the whole of the award, with the possibility of the award being
reduced to a nominal payment in exceptional cases. It also makes provision to
provide that the maximum recoverable for loss of earnings to be 1.5 times the
median gross annual earnings, the same as for compensation paid to victims of
crime.

e The Bill introduces a 2 year time limit for the acceptance of applications (save in
exceptional circumstances).

Extreme pornographic material
e The Bill seeks to make the possession of extreme pornographic material an
offence. It is already an offence to publish or distribute such material.
e There is now some evidence that, with the development of the Internet, the
boundaries of the type of pornographic material available is being pushed back
with more extreme images being sought.

Prostitution
e The Bill introduces a new sentence, as an alternative to a fine for those convicted
of loitering or soliciting order.
e The new order will:
o encourage and enable persons involved in prostitution to address the
causes of their offending, and thereby find a way out;
o achieve an overall reduction in street prostitution; and
o Iimprove the safety and quality of life of communities affected by street
prostitution, including those individuals directly involved in street sex
markets.
e The Government acknowledges that the offence of loitering or soliciting for the
purposes of prostitution has been widely criticised for not reducing re-offending.

Increase in penalties for misuse of personal data
e The Bill aims to deter more effectively the wilful misuse of personal data by adding
to the current financial sanctions a more severe but proportionate custodial
sentence.
e This will help increase public confidence in the sharing of personal data in the
interests of legitimate activity including efficient Government.

Violent Offender Orders
e The Bill introduces a civil order to better manage the risk posed by those who have
been convicted of serious violent offences, by enabling courts to impose conditions
on them after they have reached the end of their sentence.

Premises Closure Orders
e The Bill introduces a new power for the police and local authorities to apply for a
court order to close and seal, for a set period, a property at the centre of significant
and persistent disorder, regardless of tenure.




Offence of creating nuisance/disturbance on hospital premises
e The Bill seeks to create a new offence of creating nuisance or disturbance on NHS
premises, together with a power of removal
e This will allow the NHS to deal more effectively with incidents of nuisance and
disturbance and create a better working environment for staff

Statutory one year review of juvenile Anti Social Behaviour Orders (ASBOSs)

e Current Home Office guidance on the use of Anti-Social Behaviour Orders against
children and young people recommends that applicant authorities carry out an
assessment after one year to review the offenders’ progress towards compliance
with the order, with a view to varying it if circumstances warrant such a course.

e This is good practice and this Bill makes this a statutory requirement.

New police misconduct procedures

e The Bill enables revised policies for dealing with allegations of misconduct against
police officers and on dealing with unsatisfactory performance and attendance
(UPP) in the police service.

e The Taylor Report recommended that a new set of standards/code of ethics should
be developed and that whilst any new system should continue to be regulated, the
new procedures should be based on good employment practice and in particular
adheres to ACAS principles.

Special Immigration Status
e To send a clear signal that foreign criminals and terrorists cannot expect to secure
a settled status in this country, the Bill creates a new, special immigration status,
for some individuals without the right of abode in the United Kingdom.
e The provision will allow reporting and residency conditions, and will deny those
with this special status access to employment and to mainstream benefits. Instead,
those who are destitute will be supported by the Border and Immigration Agency.

Rationale for Government intervention

The measures set out above are essential to improve the justice system for the public.
This improvement will be measured by better outcomes in penal policy; fewer offenders
re-offending; more effective public protection from dangerous offenders; a system where
the public have confidence that the punishment fits the crime; and a system more
connected to the communities it serves; a system that victims believe understands and
looks after them.

3. Consultation

Within Government

Consultation on these provisions has taken place with the Office of Criminal Justice
Reform (OCJR), Home Office, Ministry of Defence, Northern Ireland Office, the Attorney
General’s Office and the Parole Board.

Public consultation
Many of the provisions were included in the following documents:

» ‘Penal Policy — a background paper’, Ministry of Justice, 9 May 2007
» ‘Youth Justice — The Next Steps’, Home Office, 8 September 2003



= ‘Strengthening powers to tackle anti-social behaviour: Consultation Paper’, Home
Office, November 2006

» ‘Tackling nuisance or disturbance behaviour on NHS healthcare premises: a paper
for consultation’, Department of Health, June 2006

» ‘Consultation on the possession of extreme pornographic material’, Home Office
April 2005

» ‘Paying the price: a consultation on prostitution’, Home Office, July 2004

» ‘Increasing penalties for deliberate and wilful misuse of personal data: Consultation
Paper’, Department for Constitutional Affairs July 2006

» ‘Home Office policy document on Violent Offender Orders’, Home Office, April
2007

4, Options

e Retain the current position and not introduce the changes outlined in the Bill — this
would mean that the necessary structural changes and powers are not in place to
ensure that prison and probation resources are targeted at serious and violent
offenders.

e Implement in part — to do this might enable some of the developments we seek to
make to the criminal justice system, but would not fully realise the full benefits from
the proposed reforms.

= Implement in full — would allow us to move forward on building public confidence in
the sentencing framework, strengthening the protection of the public from violent
offenders, strengthening the pre-court and community penalties available for young
offenders; and ensuring that the police and local authorities have appropriate
powers to tackle anti-social behaviour at its roots.

It is recommended that the measures in the Bill are taken forward in their entirety in order
to realise all the benefits we seek to introduce.

Benefits and Costs

Benefits and costs are shown in the table attached at Annex A and the benefits of each
area are discussed in greater detail in each individual RIA.

Sectors and Groups affected

The provisions of the Bill impact mainly on the public sector (primarily the police, courts
and other agencies within the criminal justice system). Where the private and voluntary
sectors will be engaged, the business sectors affected are: providers of legal services,
providers of offender management services, including custodial establishments; internet
service providers and others would made unknowingly distribute extreme pornographic
material; holders of personal data; and commercial owners or occupiers of premises that
may be subject to a premises closure order. The Bill is not intended to create additional
burdens for the private sector.

Many of the measures in the Bill will directly impact on legal aid expenditure. This is set
out in individual RIAs.



Equality and diversity impacts have been assessed and, where appropriate, Equality
Impact Assessments have been produced in respect of particular measures in the Bill.

6. Small Firms Impact Test

The small firms which may be affected are those in the following business sectors:
providers of offender management services, including custodial establishments; internet
service providers and others would made unknowingly distribute extreme pornographic
material; holders of personal data; and commercial owners or occupiers of premises that
may be subject to a premises closure order.

7. Competition assessment

The competition assessments are dealt with under the individual RIAs.

8. Enforcement, sanctions and monitoring

Enforcement and sanctions are dealt with under the individual RIAS.

9, Implementation and delivery plan

Implementation and delivery plans for the individual measures in the Bill will be developed
as required.

10. Post-implementation review

The component parts of the legislation will be reviewed to check that they are fully
effective.

11. Summary and recommendation

It is recommended that the Government’'s preferred options are taken forward in the
Criminal Justice and Immigration Bill,



Declaration and publication

| have read the regulatory impact assessment and | am satisfied that the benefits justify
the costs

Signed

Date June 2007

Rt Hon David Hanson MP
Minister of State
Ministry of Justice

Contact point

Catherine Webster

Criminal Justice and Immigration Bill Team
Ministry of Justice

2 Marsham Street

SW1P 4DF

0207 035 1299
Catherine.Webster@justice.gsi.gov.uk




ANNEX A

Key Benefits of Preferred Option

Costs

Youth Rehabilitation Orders

e A more risk based approach to sentencing
young offenders which will focus on
individual need such as treatment for
substance misuse, education, curfews while
also addressing offending behaviour.

e The YRO may lead to a reduction in the use
of custody for young offenders, particularly
those offenders who would benefit from
early and intensive supervision in the
community rather than in custody.

e There are wider benefits to society as the
magnitude and quantity of crimes by
offenders who complete the programme are
reduced.

There will be one off training costs to the Youth Justice
Board of £669,000 to train Youth Offending Team
Members.

Modification of power to
make Referral Order

o Referral orders perform significantly better
than alternative disposals, and it is therefore
reasonable to predict that the additional
referral orders made as a result of the new

discretionary powers will reduce
reconvictions.

e Saving to Youth Offending Teams of £194K
per annum

HMCS access to DWP
records

e Making these necessary changes and
providing the courts with access to benefits
information before they engage Department
of Work and Pensions has the potential to
improve efficiency and business
performance both in the courts and DWP, as
we expect DWP offices will see fewer
unsuccessful applications made.

There will be two costs to HMCS to increase access to
show benefit status:

e HMCS would incur a one off cost for development
to upgrade the current HMCS access of personal
information screen to include access to benefit
information.




We estimate this link will lead to a 40% to
45% drop in the number of unsuccessful
applications for deduction from benefit
orders. This therefore has the potential to
bring efficiency gains to both departments

e HMCS will pay DWP for the number of accesses
made by courts staff to view the benefit status of
an offender.

HMCS is currently working with DWP and their IT service
provider to ascertain these costs.

Prison and Probation

Ombudsman

A statutory Prison and  Probation
Ombudsman  will possess enhanced
independence and status in law. There will
be a clear legal distinction between the
Ombudsman for NOMS and the Secretary of
State and the fundamentals of his remit will
be enshrined in legislation.

This proposal will not incur any additional costs.
Adequate resources have been made available to the
Prisons and Probation Ombudsman to perform the
functions that will be placed on a statutory footing.

Youth Conditional Caution

Courts will be trying fewer young offenders
for low-level offences.

The Crown Prosecution Service will spend
less time administering a Conditional
Caution compared with pursuing a case
through the court.

Young offenders will have an opportunity to
make amends for their offending behaviour
and seek help for underlying causes without
the stigma of a criminal conviction.

Victims and witnesses will see the offence
‘brought to justice’ and the offender ‘held to
account’ sooner. Victims will also get
compensation sooner and will have the
opportunity to take part in a Restorative
Justice  conference, which research
suggests can be very effective in enabling
the victim to ‘move on’
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The total savings from the introduction of
youth conditional cautions is £750K per
annum.

Extension of powers of CPS
designated caseworkers

Maximum flexibility to allow optimisation of
staff deployment across the courts.

Improve case building process with lawyers
focused on sensitive / complex casework
and able to deliver CJS initiatives such as
CJSSS and court diversion.

Minimal need for lawyer agents in the
magistrates courts with optimisation of
efficiency savings across the board.

A saving to the CPS of £5m a year.

Criminal Legal Aid

Facilitate and improve the existing process
by which an individual applies for and is
granted the right to criminal legal aid
representation.

Costs to the Legal Services Commission associated with
establishing the new statutory gateway will be no more
than £1 million.

Miscarriages of  Justice

Fairer, simpler and swifter system

Compensation Brings about a better balance with
compensation for victims of crime
Makes more appropriate recognition of
applicants other criminal convictions
Savings of around £2.5 million, which will be
ploughed back to support victims of crime.
Extreme Pornographic Helps to protect society, particularly | The annual costs of the new offence are estimated as
material children, from exposure to such material, to | Police £11K
which access is increasingly difficult to | Crown Prosecution Service £65K
control. Legal Aid Costs £128K
Enable the enforcement authorities to take | HMCS £200K
action against individuals who, by procuring | NOMS £20K

such material by whatever means,
encourage its further production.
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Prostitution

Reduction of the numbers involved in street
prostitution

Reduction in violence, poor health, drug
misuse and neighbourhood nuisance
associated with street prostitution

Total benefits outweigh the costs with a net
benefit of £2.8m in the first five years of the
order.

Increasing  penalties for
deliberate and wilful misuse
of personal data

There is growing public concern about the
misuse of personal data.

Increasing the penalty for this offence will
provide public reassurance that the
Government is serious about protecting
people from crime and upholding the
individual’s right to an appropriate degree of
privacy.

The annual cost of the new penalty is
e £26K to the Legal Services Commission
And an additional prison place per annum

Violent Offender Orders

Violent Offender Orders will better protect
the public from dangerous and violent
offenders by ensuring they continue to be
subject to conditions designed to manage or
reduce risk, after the end of their sentence.

Court costs over the first three years are estimated at
approximately £218K, legal aid costs at approximately
£857K, and CPS costs at approximately £197K.

The total annual cost to the police, nationally, is
estimated at between £1-1.5 million.

Breach of a Violent Offender Order will be a criminal
offence. It is estimated that this will have an average
impact of approx 20 prison places per year.

Premises Closure Orders

Gives the police and local authorities an
opportunity to act swiftly and decisively to
control nuisance behaviour and offer some
respite to suffering neighbours.

Provides an opportunity through which to
engage the perpetrators in support and
rehabilitation which they may have refused

The cost of an estimated 100 closure orders a year is

Police £135K
Local Authorities £185K
HMCS £45K

Legal Services Commission £300K
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until that point.

the use of the power will send a positive
signal that anti-social behaviour will be
tackled and not tolerated across all housing
and property tenures and that the protection
of the wider community is paramount.

It will allow some respite for the
neighbourhood and encourage visitors and
business back in to the area

Offence of creating
nuisance/disturbance on
NHS premises

Staff are able to carry out their duties
unhindered by incidents of nuisance and
disturbance.

An improvement in absenteeism, morale,
recruitment and retention.

Prevention of more serious incidents.

The annual costs of the new offence are estimated as
e £360K cost to police
e £701K cost to HMCS
e £175K costto CPS
e £68K costtoLSC
There is also a £270K training cost to NHS.

Statutory one year review of
juvenile Anti Social
Behaviour Orders (ASBOSs)

For young people, a one year review is an
important safeguard that will ensure that
they are receiving the support they need to
prevent them breaching the terms of their
ASBO and causing further harm to the
community.

The cost of additional court hearings to vary prohibitions
or discharge orders following review is estimated at
HMCS £41K

Legal Services Commission £72K

Police Misconduct and
Unsatisfactory Performance
Procedures

Replacing the existing procedures to provide
a fair, open, proportionate and timely
method of dealing with misconduct issues;
encouraging a culture of learning and
development for individuals and the
organisation; and,

encouraging line managers to make use of
the procedures to improve both individual
and, by extension, force performance and
service delivery.

early assessment of the allegation to ensure

There will, be some initial training implementation costs
which will be met by the National Police Improvement
Agency.
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that the response is proportionate, timely
and fair.

new procedures could lead to non cashable
savings of £10 million

Special Immigration Status

Will send a clear signal that foreign criminals
and terrorists cannot expect to secure a
settled status in this country.

The reporting and residency conditions, by
ensuring contact management with the
Border and Immigration Agency, will
improve public protection and facilitate the
eventual removal of these people from the
United Kingdom in due course.

The cost to the Borders and Immigration Agency is
estimated at up to £1.1M a year.
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