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About this Consultation 
 
To: This Consultation was aimed at the public, the legal 

profession, the judiciary, the advice sector and all 
with an interest in this area in England and Wales. 
 

Duration: From 28 June 2011 to 20 September 2011 
 

Enquiries to: Joan Goulbourn                                                          
Ministry of Justice 
102 Petty France 
London SW1H 9AJ 
 
Tel: 020 3334 3019 
Fax: 020 3334 3147 
Email: joan.goulbourn@justice.gsi.gov.uk 
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Introduction 
 
This document is the post-Consultation report for the Consultation paper, 
Court of Protection: Authorised Officers CP9/2011 
 
It covers: 
 the background to the report 

 a summary of the responses to the report 

 a detailed response to the specific questions raised in the report 

 the next steps following this Consultation 

Any enquiries should be made by contacting Joan Goulbourn at the address 
below: 
 
Ministry of Justice 
102 Petty France 
London  
SW1H 9AJ 
Tel: 020 3334 3019 
Fax: 020 3334 3147 
Email: joan.goulbourn@justice.gsi.gov.uk 
 
This report is also available on the Ministry’s website: 
www.justice.gov.uk/consultations/decisions-court-protection.htm 
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Executive Summary 
 
The Consultation paper Court of Protection: Authorised Officers (CP9/2011) 
was published on 28 June 2011 and consultation closed on the 20 September 
2011.   
 
It was sent to a wide range of stakeholders, as well as being made available 
on the Ministry of Justice website. We received 42 responses. 
 
The Paper invited comments on our proposal to amend the Court of Protection 
Rules 2007 to provide for authorised court officers to deal with specific types 
of applications.  
 
The response to the proposal was overwhelmingly positive, and we therefore 
intend to implement it by means of a Statutory Instrument amending the Court 
of Protection Rules 2007. 
 



Background 
 
The Mental Capacity Act 2005 [MCA] came fully into force on 1 October 2007 
and established The Court of Protection [the Court]. Its remit included making 
decisions, or appointing other people (called deputies) to make decisions on 
behalf of people who lacked capacity and who were therefore unable to make 
their own decisions.  
 
As the consultation paper explained, since its establishment in 2007 the Court 
has faced several challenges. The number of applications exceeded the 
predicted volumes and it was difficult to deploy sufficient judicial resource to 
keep pace with demand.  
 
In its report, published in July 2010, the Court of Protection Rules Review 
committee recommended that straightforward, non-contentious property and 
affairs applications could be delegated to court officers to free up judicial time 
and reduce delay.    
 
The consultation paper suggested that court officers should be “authorised” to 
deal with the following type of applications: 
 
 Applications to appoint a deputy for property and affairs  
 Applications to vary the powers of a deputy appointed for property and 

affairs under and existing order 
 Applications to discharge a deputy for property and affairs and appoint a 

replacement deputy 
 Applications to appoint and discharge a trustee 
 Applications to sell or purchase real property on behalf of P (the person 

without capacity) 
 Applications to vary the security in relation to a deputy for property and 

affairs  
 Application to discharge security when the appointment of a deputy for 

property and affairs comes to an end.  
 Applications for the release of funds for the maintenance of P, or P’s 

property or to discharge any debts incurred by P 
 Applications to sell or otherwise deal with P’s investments 
 Applications for authority to apply for grant of probate re representation for 

the use and benefit of P  
 Applications to let and manage property belonging to P 
 Application to end proceedings on the death of P  
 Applications to obtain a copy of P’s will 
 Applications to inspect or obtain copy documents from the records of the 

court. 
 
 
These applications are usually non contentious, and are dealt with by issuing 
standardised orders prepared on behalf of the judge by administrative staff.  
There would be discretion for the authorised court officer to refer the case to a 
judge, if he/she considered it was too complex or contentious for him/her to 
deal with. There may also be situations where a judge would wish to refer a 
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case to an authorised officer. Authorised officers would deal with applications 
on the papers only, and would not be authorised to adjudicate at attended 
hearings. 
 
Under the proposals set out in the paper, applications which would continue to 
be decided by a judge included:  
 
 All applications relating to the court’s personal welfare jurisdiction, 

including where part of the application relates to property and affairs 
 Applications for a report under section 49 of the MCA 
 Applications under Part 10A of the Rules of Deprivation of Liberty 
 Applications for settlement of P’s property whether for P’s benefit or the 

benefit of others 
 Applications for a statutory will or codicil 
 Applications to vary the terms of a trust or will in which P has an interest 
 Applications to manage a business or partnership belonging to P or in 

which P has an interest 
 Applications to start, continue or defend litigation on behalf of P  
 Applications relating to the enforcement or recognition of protective 

measures taken outside of England and Wales 
 Applications to remove a deputy where concerns have been raised about 

the actions of the deputy 
 Applications relating to the registration of an LPA or EPA 
 Applications relating to the validity of an LPA or EPA 
 Applications to reconsider an order under rule 89 
 Appeals against any decision of the court 
 



Responses to specific questions 
 
The paper asked four specific questions:  
 
 
1. Do you agree that some types of application to the Court of Protection 

should be dealt with by authorised officers?  
  
2. Do you agree that the applications above which we propose would be 

dealt with by authorised officers are appropriate for this treatment?  
 

3. Are there other types of application (or other Court of Protection business) 
which you believe could be dealt with by an authorised officer, rather than 
a judge?  

 
4. Do you agree that the provisions for reconsideration of decisions made by 

an authorised officer, proposed above, provide an adequate safeguard 
and, if not, what further safeguards do you believe should be put in place?  

 
 
A total of 43 responses to the Consultation paper were received.  Responses 
were received from: 
 

 Judiciary – 8 respondents 

 Local Government – 12 respondents 

 Solicitors  – 8 respondents 

 Other groups/organisations – 7 respondents 

 Members of the public – 8 respondents 

 
A full list of respondents can be found at Annex A. 
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1.    Do you agree that some types of application to the Court of 

Protection should be dealt with by authorised officers 
  

We received 43 replies. All respondents agreed in principle with the 
proposal that authorised officers should be able to deal with some types of 
Court of Protection applications.   

Respondents who agreed expressed the following views:  

 Yes – this will reduce the time judges spend on box work; any 
improvement in turnaround times would be welcomed by all users.  

 Absolutely, this was always the case prior to the introduction of the 
Mental Capacity Act. 

 Yes – no reason why straightforward, non contentious, applications 
cannot be dealt with by authorised officers. 

 Yes provided it will:  

 Enable applicants to be processed expeditiously 

 Enable applicants to be more engaged in the process and have 
a dialogue with the “authorised officer”, meet or speak to them 
as necessary without having to pay to do so 

 Be cheaper for applicants 

 Save court time 

Although no-one disagreed with the proposal the following reservations 
were voiced:  

 authorised officers must be suitably qualified, adequately trained,  have 
sound experience and knowledge of the workings of the court and the 
principles of the Mental Capacity Act; 

 the proposal that candidates should have at least three years’ 
experience of supporting judges in the Court of Protection and have a 
working knowledge of the operation and provisions of the Mental 
Capacity Act 2005 is essential 

 that authorised officers should only deal with paper applications;   

 that consistency and/or quality of decision-making does not suffer as a 
consequence.  

 Not convinced that the use of authorised officers alone will completely 
resolve the problem of delays  
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Government Response:  

As was set out in the consultation paper we envisage that authorised court 
officers would only deal with applications on the papers, and would not 
under any circumstances be able to adjudicate at a hearing, or be allowed 
to hear applications asking for reconsideration of their own decision or the 
decision of another authorised court officer. It is envisaged that authorised 
officers will be senior staff with at least three years’ experience of 
supporting judges in the Court Of Protection and with a working knowledge 
of the operation and provisions of the MCA. 
 
Provision will be made for reconsideration of orders made by authorised 
court officers, similar to the existing provisions for orders made by judges. 
Any party to the application, or any person affected by the order, including 
P (the person without capacity), will be able to apply for reconsideration of 
the order by a judge. Authorised court officers would be accountable to the 
Senior Judge for the way they discharged their duties when exercising the 
jurisdiction of the court.  
 
Cases decided by an authorised officer would follow the same procedure 
as cases decided without holding a hearing by judges and will carry the 
same authority as a judicial decision, and will be a legally binding decision 
of the Court of Protection. This means that all court applications will 
continue to attract an application fee regardless of whether they are to be 
dealt with by a Judge or by an authorised officer. 

  



2. Do you agree that the applications above, which we propose 
would be dealt with by authorised officers, are appropriate for this 
treatment?  

 
  

We received 43 replies. Again, the response was largely positive. 34 
respondents (79%) agreed, 3 respondents did not express a view (7%), 
and 6 respondents (14%) did not agree with the proposed list.   

Responses that agreed include the following views:  

 Absolutely.  Many of the applications are little more than administrative 
functions, and can be adequately dealt with by suitably qualified staff.   

 Yes. However, we do not agree that the proposed list should be 
prefaced by the word ‘including’. The list should be clear, 
comprehensive and exhaustive.  

 
 Rules should not allow for further types of application to be added to 

the list without full and transparent consideration. 
 

 Yes  -subject to the following exceptions.  
 
 An application to appoint a deputy for property and finance  where P’s 

estate includes a business or partnership interest …,a farm , personal 
injury award in excess of £500,000.  

 We believe an application for the appointment and discharge of a 
trustee, where P is also a beneficiary, as change of trustee in these 
circumstances should receive judicial consideration.     

 
Responses that disagreed include the following:  

 The proposals go further than the recommendations of The Court of 
Protection Rules Committee, which suggested cases suitable for 
authorised officers, should be strictly defined and limited to non- 
contentious property and affairs applications, such as small estates.  

 
 The scope of the Rules Committee recommendations have been 

exceeded…; and the proposed range of cases that would be 
“authorised officer by default” does seem quite broad.  

 I do not agree that any Property and Affairs application for appointment 
of a deputy other than those by a local authority should be devolved.  

 
 The suggested list in this consultation goes beyond the original 

recommendation and does not appear to distinguish Deputyship 
applications which are complex and may involve significant sums of 
money.  
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Government Response:  

There was some concern about the scope of the types of cases that 
authorised officers will be allowed to deal with.  Applications where there is a 
business or partnership interest, farm etc are likely to be complex and would 
therefore be dealt with by judges. The same will apply to many cases where 
there are large personal injury awards. 

We do not agree with the proposal that judges deal with all applications to deal 
with the appointment and discharge of trustees. Most of these applications are 
non contentious and do not involve difficult questions of law. The majority of 
applications relate to sales of jointly owned property, when P is no longer able 
to reside in his own home and needs to access funds urgently.  

 

The Practice Direction, made by the President of the Court of Protection, will 
be comprehensive and exhaustive and will clearly set out the types of 
applications authorised officers will be able to deal with.    

Authorised officers may refer to a judge any application which in their opinion 
is more suitable to be dealt with by a judge, for example complex or 
contentious matters.  It would be difficult to make a comprehensive list of all 
types of decisions that will be referred to a judge.  In particular, high value is 
not synonymous with complexity.  Rather than attempting to define what is 
complex in the Practice Direction, the authorised officers will work under the 
supervision of the judges, and the senior judge will issue guidance on what 
should be referred up.  This will give the court the flexibility to adapt its 
processes on the basis of experience. 

 

 



3.    Are there other types of applications (or other CoP business) which 
you believe could be dealt with by an authorised officer, rather than 
a judge?  

 

We received 43 replies. Overall 22 (51%) agreed that the list was appropriate 
while 7 (16%) of the respondents had no view. 14 (33%) of the responses 
disagreed with the proposal and wanted to add more applications to the list.  

Responses that agreed include the following views:  

 No the proposals are adequate. 

 There is no immediate obvious additional application which has been 
omitted from the proposed list, but discretion should be granted for the 
President and Senior Judge to review and further authorise and add, or 
remove from the schedule applications to be dealt with by the 
authorised officers. 

 
 Not at this time. Whether any other matters could be dealt with by an 

authorised officer should only be reconsidered if the current proposals 
are shown to be effective in practice.  

 
Responses that disagreed suggested adding the following:  

 applications to sign or surrender tenancy agreements 
 
 all routine decisions including health and welfare. 

 
 Applications for the discharge of a deputy and applications for 

allocation to a panel deputy 
 

 Preliminary directions orders setting out a timetable for the filing of 
evidence in applications where there is an objection  to appointment of 
a deputy or registration of an Enduring Power of Attorney  or Lasting 
Power of Attorney. 

 
 Authority to give or refuse permission in applications for the 

appointment of personal welfare deputies 
 
 
 

Government Response 

We agree that applications to sign tenancy agreements should be added to 
the list. 
.. 
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Many respondents have said the list of proposed applications to be dealt with 
by authorised officers is already quite broad  and we  do not intend to extend 
the work beyond the routine non- contentious property and affairs work 
proposed in the consultation, incorporated as we do not feel that  it would  be 
appropriate to add other types of application to the list before we have 
established the effectiveness of this approach. 
  
 



4. Do you agree that the provisions for reconsideration of decisions 
made by an authorised officer, proposed above, provide an adequate 
safeguard and, if not, what further safeguards do you believe should 
be put in place? 

 

We received 43 replies. Overall 26 (60%) agreed that the proposal was 
appropriate while 5 (12%) of the responses did not express a clear view. 12 
(28%) of the respondents disagreed with the proposal.  

Responses that agreed include the following views:  

 Yes. All processes should be transparent and auditable as part of 
adequate safeguards. 

 We are happy that the Court proposes that should a case become 
contentious provision is made for an officer to refer back to a judge.  

 there should be a time limit within which a judge should have to 
reconsider a decision made by an authorised officer, particularly as the 
officer’s decision would be binding until reconsideration had occurred 

 the right to appeal to a judge should not require permission, process 
should be established by practice direction, should be straight forward 
and should not attract a fee. 

Responses that disagreed include the following: 

 Audit checks 

 There should be a structured audit and regular monthly review of the 
decisions made by authorised officers. Formal guidance on decision-
making should also be provided to authorised officers.  

Government Response 

There was general agreement that the provisions for reconsideration were 
adequate.  Rule 89(9) already provides the “Any order made without a hearing 
or without notice to any person, other than one made under paragraph (5), 
must contain a statement of the right to apply for a reconsideration of the 
decision in accordance with this rule.”   We will ensure that the statement on 
orders made by court officers makes it clear that reconsideration applications 
will be to a judge.  
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Conclusion and next steps 

 
We were very pleased at the level of agreement with the proposals in the 
consultation paper. We will proceed to implement changes by way of a 
Statutory Instrument to amend the Court of Protection Rules 2007.  It is our 
intention to undertake a brief technical consultation on the draft Statutory 
Instrument between 3 - 10 November, before the final version is laid before 
Parliament. We expect the provisions to commence by January 2012. The 
President of the Court of Protection will issue a practice direction setting out 
the detail and processes required to enable this change to be implemented.    
 
We are grateful for all of the comments and views received. We believe that 
these amendments will help to reduce delay in the Court of Protection while 
enabling us to continue to protect potentially vulnerable clients.  
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Consultation Co-ordinator contact details 

 
If you have any complaints or comments about the Consultation process 
rather than about the topic covered by this paper, you should contact Sheila 
Morson, Ministry of Justice Consultation Co-ordinator on 020 3334  4498 or 
email her at Consultation@justice.gsi.gov.uk. 
 
Alternatively, you may wish to write to the address below: 
 
Sheila Morson                                                                                              
Ministry of Justice 
Better Regulation Unit 
Corporate and Access to Justice Analytical Services                               
7th Floor, Pillar 7;02 
102 Petty France 
London 
SW1H 9AJ 
 
If your complaints or comments refer to the topic covered by this paper rather 
than the Consultation process, please direct them to the contact given under 
the Introduction and contact details section of this paper. 
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The Consultation criteria 
 
The seven consultation criteria are as follows:  

1. When to consult – Formal consultations should take place at a stage 
where there is scope to influence the policy outcome.  

 
2. Duration of consultation exercises – Consultations should normally 

last for at least 12 weeks with consideration given to longer timescales 
where feasible and sensible.  

 
3. Clarity of scope and impact – Consultation documents should be 

clear about the consultation process, what is being proposed, the 
scope to influence and the expected costs and benefits of the 
proposals.  

 
4. Accessibility of consultation exercises – Consultation exercises 

should be designed to be accessible to, and clearly targeted at, those 
people the exercise is intended to reach.  

 
5. The burden of consultation – Keeping the burden of consultation to a 

minimum is essential if consultations are to be effective and if 
consultees’ buy-in to the process is to be obtained.  

 
6. Responsiveness of consultation exercises – Consultation 

responses should be analysed carefully and clear feedback should be 
provided to participants following the consultation.  

 
7. Capacity to consult – Officials running consultations should seek 

guidance in how to run an effective consultation exercise and share 
what they have learned from the experience.  
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Annex A – List of respondents 
Herefordshire Council  
Angela Willis  
Sylvie Montgomery   
Knowsley Metropolitan Borough Council   
South Gloucestershire Council 
HH Judge Hodge QC  
Phillip Dand   
District Judge Sparrow  
Zend Limited 
The Master of the Rolls  
Council of HM Judges (magistrates courts) 
Caroline Coats Solicitors  
District Judge S.Rogers ) 
Anthony Collins Solicitors  
David Nathan  
Mark Frith   
Christine Hockett   
West Berkshire Council  
39 Essex Street  
Frenkel Topping Limited.  
Land Registry  
Association of Public Authority Deputies 
Viv Creech – 
Association of Independent Visitors UK 
Borough of Hammersmith and  Fulham  
Newcastle City Council 
President and Vice-President of the Court of Protection 
NESTOR Partnership  
Rotherham Metropolitan Borough Council  
STEP  
 Law society 
DJ Mainwaring -Taylor  
Irwin Mitchell LLP 
Solicitors for the Elderly  
East Riding of Yorkshire Council 
Coventry City Council 
Panonne Solictors  
Langley Solicitors 
OPG 
Lynne Williamson  
Leicestershire County Council 
Salford City Council 
Senior Judge Court of Protection. 
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