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The following acronyms are used in these instructions:

ACA 2002:
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[2nd edition/HMC/October 2007]

These instructions are limited to an application for a placement order or for an adoption order without a foreign element.  The instructions refer to a ‘protected party’ but also apply in cases where I am asked to act as litigation friend of a ‘non-subject child’.

1.
INTRODUCTION

1.1
You have accepted instructions from me to act in proceedings under the Adoption and Children Act 2002 where I am litigation friend of a “protected party”.  A protected party means a party, or an intended party who lacks capacity within the meaning of the Mental Capacity Act 2005 to conduct the proceedings (FP(A)R 2005 r6(1)). For the purposes of the Mental Capacity Act a person lacks capacity in relation to a matter if at the material time he is unable to make a decision for himself in relation to the matter because of an impairment of, or a disturbance in, the functioning of the mind or brain (s2(1) Mental Capacity Act 2005).  These instructions assume that I have been satisfied by the evidence already produced that the person for whom I have been invited to act is a protected party

1.2
Within my office, a named case manager will be responsible for the file and for providing instructions to you.  A divisional manager will supervise the case manager, with recourse to one of my legal staff when necessary.  If you are in any doubt about the conduct of the case, I, or one of my senior staff, will always be available to discuss matters. 
1.3
You must ensure that all pleadings, documents and correspondence (other than routine correspondence) are copied to the case manager during the course of the case.  The case manager will provide you with an initial scheduled bundle of copy documents unless you already hold a set.
1.4
All correspondence and telephone calls should go to the case manager who will be working with you.  Please always include the full Official Solicitor's reference number on correspondence.
2.
OUR RESPECTIVE ROLES

2.1
The protected party is your client but you will take instructions from me as litigation friend.  My function as litigation friend is to supplement the protected party's want of capacity and judgment.  I may do anything, which is required or authorised by the rules to be done by a party. You should consult me on all matters on which you would seek instructions from a client of full capacity.  
2.2
I will rely on you (and counsel where appropriate) for legal advice.  I have a duty, taking proper legal advice, to inform myself fully of the nature of the case and instruct you of the course which should be taken on behalf of the client
. Throughout the case, therefore, I expect my case manager to be kept fully informed of the progress of the matter, your assessment of the evidence and your advice as to the way forward.   
2.3
Your normal professional standards and duties apply including the Solicitors Code of Conduct 2007 issued by the Solicitors Regulation Authority.  The fact that you are acting on behalf of a protected party does not, for example, exclude having due regard to any issues arising under the Proceeds of Crime Act 2002.  Please see the Law Society’s guidance on this point.
2.4
Since I am instructing you, it is for me and not for the client to terminate your retainer.  I will of course take into account any difficulties in the relationship between you and the client.  Please advise me immediately if any difficulties arise.
2.5
I will rely on you for all direct involvement with the client although the client will be informed by the case manager of his or her contact details. In some cases it may be of assistance if those caring for, or providing support to, the client are informed of the case manager’s contact details but please discuss this first with the case manager.  I do not expect the named case manager either to meet the client or to attend any of the court hearings.  In many cases, you will already have met and got to know the client.  Your offices are likely to be near his or her home.  Usually, therefore, it is most appropriate for you to meet with the client to explain my role as litigation friend, to obtain relevant information (it should be borne in mind that such information may or may not be reliable) and to ascertain his or her views and wishes.  Please note, however, that you should not approach such meetings as "taking instructions" since you may only take instructions from me as litigation friend.  A full attendance note must be taken of any such meeting and sent to my case manager.
2.6
It is important to ensure that any information that is given to a protected party is given in a form which he or she can understand and in a way appropriate to his or her circumstances (using simple language, visual aids or any other means). I commend to you the following guidance in paragraph 5(d) of the judgment of Mr Justice Gillen in In the matter of G and A (Care Order: Freeing Order: Parents with a Learning Disability) [2006] NI Fam 8:
…The court must also take steps to ensure there are no barriers to justice within the process itself.  Judges and magistrates must recognise that parents with learning disabilities need extra time with solicitors so that everything can be carefully explained to them. Advocates can play a vital role in supporting parents with learning difficulties particularly when they are involved in child protection or judicial processes…  This approach should be echoed throughout the whole system including LAC reviews.  All parts of the Family justice system should take care as to the language and vocabulary that is utilised… the courts must be careful to ensure that the supposed inability of parents to change might itself be an artefact of professionals ineffectiveness in engaging with the parents in appropriate terms… “

It is equally important to ensure that the information will not adversely affect a protected party’s mental or physical condition.   You may wish to discuss this further with my case manager.  
3.
THE OFFICIAL SOLICITOR’S APPROACH

3.1
My duty is to fairly and competently conduct the proceedings on behalf of the protected party.  All steps and decisions I take in the proceedings must be taken for the benefit of the protected party (or in such case, for the benefit of the non-subject child). 

3.2
In determining the protected party's best interests I will consider all the circumstances and the unique facts of each case, always taking into account: 

(1)
the protected party's past and present wishes and feelings, the beliefs and values that would be likely to influence his conduct of the proceedings if he had capacity, and the other factors he or she would be likely to consider if able to do so;
(2)
the need, so far as reasonably practical, to permit and encourage the protected party to participate, or to improve his ability to participate, as fully as possible in decisions relating to the conduct of the proceedings;


(3)
the need to respect the emotional bond between parent and child;

(4)
the fact that the court will view the child’s welfare as the paramount consideration and apply the welfare checklist;

(5)
the matters to which the court is to have regard
; and


(6)
the overriding objective
.

3.3
In formulating my submissions as litigation friend I would wish to present any realistic arguments and relevant evidence that may be available on behalf of (i.e. in support of) the protected party, in relation to the issues before the court, whether there are issues of threshold, welfare or consent.  The criterion is whether the point is reasonably arguable, not whether it is likely to succeed at trial.  In relation to issues where there are no realistic arguments to be made it will almost always be more appropriate (although not inevitably the case) for me not to oppose, than to make explicit concessions on behalf of the protected party.  

3.4
I will always communicate the client’s ascertainable wishes and feelings to the court. I must have due regard to the client’s rights and wishes in formulating my submissions.  Whatever the client’s views, however, I will not put forward a case which will be contrary to his or her own interests and well-being.  This may mean that I decide to depart from the client’s 's expressed wishes when I instruct you about the conduct of the case, for example because:


(1)
I can adduce no evidence in support (perhaps because the client's doctors advise that the client is not capable of giving evidence and being cross-examined);

(2)
I consider (probably on the basis of medical evidence) that achieving his or her wishes will not promote the client’s own health or welfare; or

(3)
I consider that the client’s views will inevitably be rejected by the court.  


Where I decide to depart from the client’s expressed wishes I will do so to the least extent necessary.  In practice whenever a positive case cannot be made on behalf of the client this may lead me:


(i)
not to oppose an application rather than to support it, or 


(ii)
to make no active submission on an issue, or 


(iii)
not oppose such-and-such conclusion on an issue rather than formally conceding it or


iv)
to make no contrary submissions on that issue.

3.5
In all cases, I am, as litigation friend of a protected party to a placement/adoption order application, under a duty to question whether the application is soundly based in fact and in law.  

3.6
It is important where proceedings under the ACA 2002 are being heard concurrently with care proceedings under the Children Act 1989, that you bear in mind that placement/adoption order applications raise different legal issues from care proceedings.  For example regard must be had to the effect on the child (throughout his life) of having ceased to be a member of his birth family and becoming an adopted person and to the likelihood and value to the child of the continuation of his relationship with relatives and other relevant people
.

3.7
To avoid confusion, my case manager will maintain a separate file in relation to any placement/adoption order application.  Please ensure that correspondence and pleadings clearly indicate which application they refer to. 

3.8
Where care and placement order proceedings are running concurrently, the care application must always be considered as the primary application. 

4.
YOUR COSTS

4.1
Non-means, non-merits tested public funding is only available if the placement order application is heard together with the care proceedings.  If therefore the protected party is ineligible for public funding, please contact me immediately.
4.2
I am reluctant to incur pre-certificate costs.  If the protected party lacks capacity to sign a Legal Help Form then please send this to me for signature.  In some exceptional circumstances I may be able to meet pre-certificate costs (charged at Legal Help rates).  If this necessity arises or is likely to arise, contact this office at once. I will not meet pre-certificate costs unless this has been agreed with my case manager before the work is carried out.

Public Funding
4.3
If you already hold a public funding certificate, please seek an amendment to show that the protected party is acting by the Official Solicitor as his or her litigation friend.
4.4
If the protected party is not publicly funded but is eligible, please apply for public funding.  
4.5
Please complete all appropriate public funding application forms, showing clearly that the client is a protected party.  Please amend all declarations and statements as appropriate, to make it clear that I sign as litigation friend and (if it be the case) that the client is not capable of understanding the required explanations.  Please then submit the forms to this office for signature.  I will not sign blank forms. 
4.6
Please refer back to me with any problems, for example:


(1)
The client or the client's partner failing to make a contribution.

(2)
If the client has an appointee for his or her benefits who is not making the contributions.

(2)
Limitations being imposed or public funding refused.  


(3)
If a receiver or deputy has been appointed for the protected party.

(4)
If there is an Enduring Power of Attorney in existence.


(5)
If there is a Lasting Power of Attorney in existence.

5.
CONDUCT OF THE CASE

5.1
I am enclosing my formal Consent to Act for you to file with the court subject to the costs for legal representation of the protected party being provided for.  You will file and serve notices of acting/issue/amendment in the usual way once the costs the positions has been secured.  
5.2
Subject to the considerations set out in paragraph 2.6 above please arrange to meet the client to discuss the proceedings.  You may have to see the client more than once as evidence from the other party is produced.  Please have in mind the need to ascertain the client’s wishes and feelings at all stages and to keep yourself informed about what is happening in the client’s life insofar as this is relevant to the issues before the court.


The protected party’s views
5.3
Whenever you see the client, you must prepare and forward a detailed attendance note for me to consider. A model attendance note is attached at Appendix 1.  Attendance notes should record the client's wishes and feelings, and their views about the application and the proceedings together with any relevant information provided by the client or those caring for, or providing support to, him or her, or by those interested in their welfare. They should include the client's comments on his or her own circumstances and any proposals for the child(ren)’s care or for contact with the child(ren).
5.4
Always:

(1)
ask the client if they have an allocated social worker (who is likely to be in the Learning Difficulties Team or the Community Mental Health Team), and/or

(2)
a Community Psychiatric Nurse (“CPN”) and/or


(3)
a lay advocate;

(4)
find out what services the protected party has been assessed as needing, and what was the date of his or her last community care assessment 
5.5 
The local authority must at the request of a parent (amongst others) carry out an assessment of that parent’s needs for adoption support services
 as defined in s2(6) ACA 2002.  Where as a result of an assessment a local authority decides that a person has need for adoption support services they must then decide whether to provide any such services to that person.  You should make a s4 request on behalf of the client.  If you feel such a request would not be in the client’s best interests please discuss this with my case manager.  If the local authority assess the client as needing such services but decides against providing them, the reasons given should be discussed with my case manager.


Your comments and advice
5.6
In general your attendance notes should reflect what the client has told you rather than your own questions or observations.  This makes it more likely they can be exhibited to any affirmation, affidavit or statement made by me.  Please include your own perceptions and advice about the case in a covering letter or separate note to my case manager.  Please advise in every case whether you consider the protected party capable of giving evidence in court and being cross-examined.  Unless this is the case any statement will be from the Official Solicitor based on your attendance notes and the information available from your file.

6
EVIDENCE


The Official Solicitor's certificate 
6.1
In almost all cases, the client's doctor will have completed my certificate, enabling me to consent to act.  The certificate should be filed with my consent to act or be exhibited to my statement.

6.2
If at any stage the client does not accept that he/she is not capable of conducting the proceedings on his/her own behalf I will continue to act until medical evidence is received supporting this view. It will be for the client to make arrangements to undergo a further assessment.  Please note that the question of capacity falls to be decided by the court as a matter of fact and law if a dispute does arise or if there is conflicting medical evidence.    

 
Full medical report
6.3
You should consider whether a more detailed medical report is required, particularly in the context of a contact application, for example with regard to issues such as attachment between the child and the client, or the client’s mental health.  If a report is sought it is extremely important that a clear and detailed letter of instruction is sent, which complies with any current guidance, specifying the issues on which the further opinion is sought.  My case manager must see and approve all letters of instruction before they are sent out (and will not approve letters of instruction which simply ask for "a report"). 


Do not ask about the protected party's capacity to make a statement and/or give evidence.  This should be dealt with separately, if the need arises.

6.4
I will expect your advice on what further evidence might or should be adduced on the client's behalf having regard to the matters set out in s1 ACA 2002.  Please consider whether permission should be sought for the instruction of an expert
.  If permission is given it is extremely important that a clear and detailed letter of instruction is sent, specifying the issues on which the expert’s opinion is sought.  My case manager must see and approve all letters of instruction before they are sent out.  

6.5
I also draw your attention to Part 17 FP(A)R 2005 regarding expert evidence and the need to comply with the provisions of Part 35, Civil Procedure Rules 1998.  
6.7
If notice to dispense with consent has been given by the local authority the request to dispense with consent will be served with the statement of facts
.  

6.8
Additional disclosure is governed by FP(A)R 2005 r77.  You must at the earliest opportunity seek permission for disclosure of any reports that are likely to be of assistance to me in discharging my duty as litigation friend.

6.9
I will always need your advice on whether the client is capable of giving evidence in court and being cross-examined. You may need to discuss this with the client’s doctor, social worker and family.  In the first instance this is a forensic matter for us to consider and does not concern the other parties unless another party seeks to compel the client to give evidence. In all such cases I will require expert evidence as to:


(1)
whether or not the client, although a protected party, is nonetheless a competent witness, and if so, 


(2)
whether it is, or is not, in the client’s best interests to give evidence, and


(3)
whether any ‘special measures’ should be introduced. 

My case manager will be able to provide guidance with regard to the relevant test.

7
THE OFFICIAL SOLICITOR’S STATEMENT

7.1
When acting for a protected party I normally make a statement on the protected party’s behalf.  In some (exceptional) cases the protected party may be capable of making their own statement.  The disadvantage is that the client may then be subjected to hostile cross-examination. If the client does make a statement I may still make a statement setting out the position of the litigation friend.  It is your role as solicitor to draft any statements, submit them for approval and then finalise and engross the agreed versions.  You must leave at least 5 working days for the process of approval and signature.  The statement must be filed in accordance with the court timetable.  If other evidence is outstanding an abbreviated statement should be filed as indicated in these instructions and my final submissions made in a further statement or through counsel.
7.2
You should always discuss the contents of my statement in broad terms with my case manager once you are ready to draft it.  My statement should exhibit your attendance notes of your meetings with the client.  It is not however appropriate to exhibit attendance notes if they contain irrelevant or prejudicial material and in such cases my statement should incorporate the client’s relevant views and comments.  My statement should exhibit relevant medical reports or letters if not already filed with the court.

7.3
My statement should also set out my position as litigation friend on the application before the court.  I will arrive at my view after discussions with you and after consideration of all the evidence gathered on the client.  I will consider and take your advice on the evidence filed by the other parties.  

7.4
Under the section heading ‘conclusion’ you must provide an analysis of the evidence filed including any expert reports, particularly if commissioned on behalf of the client.  I also expect you to set out the basis upon which any orders sought by other parties are conceded/opposed, and/or the reasons in support of any order sought on behalf of the client.

7.5
In consent cases, I will myself wish to express a view on whether the client’s consent is given in accordance with the statutory criteria.

7.6
In dispensing cases, I am likely to:


(1)
not oppose applications where the evidence supports the application and I can adduce no opposing evidence (even if the client expresses active opposition);


(2)
oppose applications where the evidence does not support the application and/or I have opposing evidence to adduce.


If there is doubt I would wish to test the evidence.  

7.7
I will seek orders (for example, a contact order) on behalf of the client if there is a reasonable prospect of success.

7.8
The model statement at Appendix 2 offers guidance.  Please follow the model as closely as possible to avoid duplication of work and unnecessary delays.  Draft documents should be forwarded to my case manager as an e-mail attachment in Microsoft Word, Arial 11 type, 1.5 line spacing in the text.  Dates should be given as “…1 January 2007…”, and all words should remain in lower case (for example: litigation friend and court), unless a name of a person or place.  The statement must be paginated, the page numbering being centred at the foot of the page.
7.9
Please note that all pleadings should refer to the client as “acting by his/her litigation friend, the Official Solicitor”.

8
HEARINGS

8.1
You must discuss any forthcoming hearing with my case manager and obtain instructions on the directions we should seek.  A full attendance note of any hearing must be sent to my case manager.

8.2
I rely on you to instruct counsel at an early stage, not just for the final hearing.  Any decision not to instruct counsel must only be made after discussion with my case manager.  You should advise my case manager of the name of the proposed advocate, whether counsel or solicitor, and his or her year of call or admission.   Briefs must be sent to counsel 2 weeks in advance of the hearing to allow sufficient time for the pre-hearing work to be undertaken.  Any need for a conference should be discussed with my case manager.
8.3
Unless notification is likely to cause the client significant and disproportionate distress, please tell the protected party the date of any hearing and the address of the court.  The protected party should not have to attend hearings but if he or she expresses a wish to attend, in general I consider that he or she should be present in court unless his or her doctor or carers advise that this would be harmful to him or her.  Please make appropriate enquiries and arrangements if necessary.
8.4
Please ensure that the timetable for the filing of evidence is realistic, bearing in mind your need for instructions from me and the time needed for the process of approving and signing my statement.

8.5
Wherever possible, a protected party’s evidence should be filed last.  Please explain to the court that, in my statement on behalf of the protected party, I will not simply recite his or her views but will set out my own judgment as to where his or her best interests within the proceedings lie.  I will often have to take into account information provided by others.  If I am asked to file evidence at an early stage (especially before professional social work or expert evidence is available) I will almost inevitably have to seek leave to file an additional statement once I have considered all the other evidence filed by parties of full capacity.  The order for filing statements must take into account the fact that one of the respondents is a protected party.

8.6
If for any reason (such as the late filing of evidence by one or more parties) it is not possible for me to set out my position in my statement, my statement should still be filed in accordance with the court’s timetable explaining the difficulty and confirming that I will make my submissions on behalf of the protected party  in a further statement or through counsel.

8.7
If the client has made a statement and it is proposed that he or she should give evidence then consideration should have been given at an early stage to whether he or she may need special help and support at the final hearing. 
8.8
I would hope that the solicitor who has conduct of the case would attend all hearings.  It is not, in my view, appropriate for either an unqualified person or for someone unfamiliar with the case to attend with counsel. 
9
CONSENT
9.1
The local authority may only place a child for adoption if “authorised” to do so
. They will be authorised to place a child if each parent/guardian has given formal consent to placement
, if they have a placement order
 or, if the child is under age 6 weeks without formal consent but with written agreement (since the consent of a mother less than 6 weeks after the birth of a child is ineffective).  

9.2
A parent means a parent with parental responsibility.  If I act as litigation friend of a father without parental responsibility you should give consideration to whether or not an application for a parental responsibility order should be made.

9.3
A client, although a protected party, may nonetheless have capacity to consent to a child being placed for adoption
, and to the making of a future adoption order
.  Completion of my certificate should not be taken as clear evidence that the client cannot consent to placement or to a future adoption. I would wish however to be satisfied that the client has capacity to consent to placement or adoption and is willing to do so, before he or she is asked to give such a consent. Consent must be witnessed by a CAFCASS (or Welsh Family Proceedings) officer
 who should satisfy him or herself that the parent does have capacity to consent to placement, or future adoption. The local authority is under a duty to counsel the parent about the implications of adoption and consenting to placement
 and to confirm to the CAFCASS officer that this has been done
.

9.4
Where the CAFCASS officer is not satisfied that the parent wishes to give his/her full consent, or has doubts that the parent fully understands its implications, or considers that the parent is not competent to give consent, he or she will contact the local authority.  In these circumstances consent cannot be given
.

9.5
In proceedings the court will appoint a reporting officer where it appears that the parent/guardian is willing to consent to the placing of the child for adoption or to the making of an adoption order
.  The reporting officer must witness the signature by the parent/guardian
 and must
:

(1) ensure so far is reasonably practicable that the parent/guardian is giving consent unconditionally and with full understanding of what is involved

(2) investigate all the circumstances relevant to parent’s/guardian’s consent to the placing of the child for adoption or to the making of an adoption order, and

(3) on completing his investigations make a report to the court or make an interim report if a parent/guardian is unwilling to consent

(4) may at any time before the final hearing make an interim report if he considers necessary and ask the court for directions

(5) must attend all directions hearing unless the court otherwise directs

9.6
I draw your attention to the fact that there is no provision in the ACA 2002 for anyone to give consent on behalf of a parent.  I cannot do so (nor if this question arises can the Court of Protection give consent or appoint any other person to give consent on behalf of a parent who lacks capacity – see s27 Mental Capacity Act 2005).  If a parent lacks capacity to consent or, if able to do so, does not, consent then the case inevitably turns into a dispensing case 

10
DISPENSING WITH CONSENT

10.1
The most likely grounds for dispensing with a protected party’s consent will be either that the protected party is incapable of giving consent
, or that the welfare of the child requires the protected party’s consent to be dispensed with
; or both.

10.2
The phrase “incapable of giving consent” is not defined but, by reference to s52(5), presumably refers to parents who lack “full understanding of what is involved” in adoption. In appropriate cases, we must consider this ground.  The assessment of capacity should be conducted by reference to s2 Mental Capacity Act 2005 and the Code of Practice.

10.3
If incapacity is pleaded, I will weigh the evidence that the client lacks capacity to agree to adoption.  This will in most cases call for medical (or psychological) evidence specifically addressing capacity to consent for which permission of the court will be required, if the applicant has not already obtained such evidence.  In some rare cases (for example, where a client has sustained severe brain damage in an accident and is unable, or virtually unable, to communicate) the evidence of incapacity to give consent may be so strong that specific medical evidence on the point need not be sought. 

10.4
You will find at Appendix 3 a model outline form of report on the assessment of capacity to consent which should referred to the doctor with the letter of instruction.  It is likely that the court’s permission for disclosure of information to the doctor or psychologist will be required
. 

10.5
The following model clauses should be included in your letter of instruction:-


“It has been suggested that Ms Smith may lack capacity to give consent to the proposed adoption of her child.  Although the adoption legislation contains no statutory definition of this expression, you may find it helpful to note the test for lack of capacity set out in s2 Mental Capacity Act 2005 and to refer to the Chapters 2, 3 and 4 of the Code of Practice.  This would suggest that a person lacks capacity to give consent if she is unable:
(a) 
to understand the information relevant to the decision, 

(b) 
to retain that information, 

(c) 
to use or weigh that information as part of the process of making the decision, or 
(d)
to communicate her decision (whether by talking, using sign language or any other means). 


I consider the information material to a decision to consent to an adoption to be information that an adoption order:


(1)
permanently takes away a birth parent’s parental responsibility for the child and


(2)
means that the child will be treated in law as the child of the adopters and not that of the birth parent.


This basic information should be explained to Ms Smith in simple language or using any other aid to communication.  Following that test, will you please let me know whether you consider Ms Smith has capacity or lacks capacity to give consent to the adoption of her child.


I attach to this letter of instruction an outline form of report which I would invite you to use as a model for your reply.”

10.6
Please note that these clauses are suitable for both adoption and placement cases.  There is no separate test to the effect that the parent must understand a placement order. In my experience a local authority, when faced with the possibility that the parent may either be incapable of giving consent or, if capable, is likely to withhold consent, will seek to rely instead on dispensing with consent under s52(1)(b) ACA 2002. If a parent is capable of giving consent, then, in my view, they should be afforded the opportunity of giving or refusing their consent. If the parent is capable but clearly not going to give consent I would not resist dispensation of consent under s52(1)(b) if satisfied that the welfare of the child requires a placement or adoption order to be made. Wherever the care plan is for permanence by way of adoption the issue of capacity to consent must be investigated and the local authority’s attention drawn to the need for such investigation at the earliest opportunity. 

10.7
I recognise that if the court is satisfied that the welfare of the child requires a placement or adoption order to be made, there may be resistance to adjourning for the purpose of further evidence being obtained as to capacity.  If this situation arises please discuss how to proceed with the case manager.

10.8
Where a parent (1) is capable (following the above test) of understanding the meaning of adoption, and (2) refuses consent to the placement order/adoption, the ground will be that the welfare of the child requires the consent to be dispensed with
.

10.9
The test here is not the same test as the test contained in s1 Children Act 1989.  Careful consideration should be given to the factors set out in s1 ACA 2002 and in particular s1(4)(c) ACA 2002 – relating to welfare throughout the child’s life - and s1(4)(f)  ACA  2002 relating to the importance of family and other relevant persons 

10.10 The ACA 2002 in its application by courts and adoption agencies must be compliant with the ECHR. The general principle is that the greater the interference with the right to respect for private and family life
 the greater the justification will have to be if it is not to be disproportionate and therefore unlawful. The question is therefore whether the child’s welfare requires the placement or adoption order to be made and consent to be dispensed with, or whether the child’s welfare requirements can be met in some other way.  

10.11 In all dispensing cases, a children’s guardian will normally be appointed to represent the child.  In most cases, the child’s guardian will wish to conduct an interview with the parent.  There will normally be no objection.  Arrangements for any such interview should (where appropriate) be cleared with the protected party’s medical supervisor and (as a matter of courtesy) notified to you.  In some cases, it may be appropriate for you to be present at any interview in order to give the protected party assistance, support or reassurance.

11
PLACEMENT ORDERS

11.1
Both the adoption panel and the local authority will need to consider the whole range of options available under both the ACA 2002 and the CA 1989.  The adoption panel will not therefore be in a position to make a recommendation on adoption until other alternatives have been fully explored.  

11.2
The local authority has to prepare a child’s permanence report for the adoption panel where is considers that adoption is the preferred option
 and should provide the parents with a copy or with those parts of the report that relate to the parent where the agency considers the latter appropriate. You should therefore request a copy of the permanence report from the local authority
. 

11.3
Before issuing a placement order application the local authority will have had to comply with the requirements in respect of counselling the parent (and others) and referring the case to the adoption panel
. As part of the counselling the local authority should offer the parent the support of an independent support worker (who should have appropriate experience / training to enable him or her to properly take into account the client’s particular difficulties) who can provide advice and support and who should not be a member of the team of social workers who are responsible for the child’s case
.  

11.4
Irrespective of whether or not the parent consents to placement, a placement order may not be made unless a care order has already been made in respect of the child, or the court considers that the threshold condition for making a care order is satisfied
.  The court will still need the consent or each parent/guardian or to dispense with that consent.

11.5
 The court like the adoption agency is required to consider the full range of its powers and not make a placement order unless it is satisfied that making the order is better for the child than not making it.

11.6
The making of a placement order gives parental responsibility to the local authority and authorises it to place the child with any prospective adopters it identifies. Any existing order for contact will come to an end and the local authority is no longer required to promote contact with the parents
.  

11.7
Whilst the placement order is in force any care order is suspended (not revoked).  

11.8
Once a child is placed with prospective adopters they too acquire parental responsibility for the child.

11.9
Whilst the local authority may under a placement order restrict the parental responsibility of any parent or guardian (or of prospective adopters) to the extent that it specifies
, it must as a public authority act reasonably in its decision making.   You should enquire of the local authority as to the extent to which (if at all) it proposes to do so.  Whilst the duty to consult parents
 no longer applies, the local authority should at each review ascertain the views of those they consider relevant.  I consider that the protected party’s views should be ascertained, whether or not he or she is capable of exercising parental responsibility, as he or she will retain parental responsibility unless or until an adoption order is made.   

12
CONTACT POST PLACEMENT OR ADOPTION 
12.1
The local authority is required to consider the question of contact when planning for adoption
.

12.2
The client’s views about contact should be obtained.  You should expressly raise the questions of both direct and indirect contact with the local authority and/or prospective adopters, unless it is something that the client rejects.  Indirect contact may be in the form for example of letters, progress reports, school reports or photographs of the child passing from adopters to birth parent at periodic intervals (and, where the client is capable of doing so, letters, cards, photographs, passing the other way on appropriate occasions).

12.3
When making a placement order the court is required to consider arrangements made or proposed for contact and to invite the parent’s comments on any proposal
.

12.4
If there is to be continuing direct or indirect contact a contact order can be made on the parent’s application
 or the court can make an order of its own initiative.   Whilst the court does not need to be satisfied as the probability of placement before making a placement order, I consider that doubt on this point would be a material factor in deciding whether or not a contact order should be made in favour of the client, where contact is taking place.  In the alternative the arrangements can be recorded by way of a recital to the placement order.

12.5
Support in respect of contact is one of the adoption support services that local authorities are required to have in place
 and those concerned are entitled to an assessment of their support needs.

12.6
Contact arrangements must be considered at each statutory review prior to the making of an adoption order.  

12.7
Once a match with prospective adopters is under consideration their views on contact must be ascertained and considered
. In the majority of cases it will be appropriate to raise the question of post-adoption face-to-face or indirect contact particularly having due regard to ACA 2002 s1(4)(f).  

12.8
Experience has shown that relatively few prospective adopters seem willing to countenance post adoption face-to-face contact between child and birth parent but that there appears to be a greater willingness on the part of prospective adopters to accept indirect post-adoption contact.  

12.9
If there is to be continuing direct or indirect contact the client’s entitlement to post-adoption contact can be provided for by order under s8 Children Act 1989 (although again experience shows that most prospective adopters are unwilling to accept such an order). In the alternative the arrangements can be recorded by way of a recital to the adoption order.

13
SPECIAL GUARDIANSHIP

13.1
A special guardianship order can only be granted in favour of identified individuals. You should always consider whether any order (other than a placement order or an adoption order) including a special guardianship order will meet the child’s welfare requirements.  

13.2
Particular consideration should be given to a special guardianship order:


(1)
where the child is already living with foster carers who are viewed as the long term carers;


(2)
where an inter-family adoption is being proposed.

14seq level1 \h \r0 
IF THE PROTECTED PARTY RECOVERS CAPACITY

14.1
The protected party's health may improve in the course of the proceedings.  You may notice a change or the doctors may notify you.  I can only act as litigation friend while the client continues to lack capacity to conduct the proceedings.  If you are in any doubt about the client's lack of capacity, seek up to date evidence using the standard certificate.  If that evidence confirms that the client is capable of conducting the proceedings, I will instruct you to apply for my discharge so that the client may conduct the proceedings on his or her own behalf.  Any application for my discharge should be made promptly as my appointment will continue until I am discharged by court order.

14.2
A former protected party is not entitled as of right to see all information in the possession of his or her former litigation friend (and solicitor instructed by such litigation friend) (Re E (Mental Health Patient) [1985] 1 All ER 609).  Please seek specific instructions if the client requests transfer of the file.

15
OTHER ISSUES

15.1
Other issues may arise during the course of the proceedings, for example relating to the health or welfare of the protected party. 

15.2
If so, please discuss with the case manager whether there is any need to make a referral to one of his or her colleagues.  
Alastair Pitblado

Official Solicitor to the Supreme Court

October 2007

www.officialsolicitor.gov.uk

Appendices:

If it would be of assistance to you to receive the instructions or any of the appendices by e-mail attachment please ask my case manager to arrange this:


Appendix 1: 
Model attendance note

Appendix 2:
 
Model statement

Appendix 3:

Model outline form of report on assessment of capacity

Appendix 1
ATTENDANCE NOTE

RE: Jane Smith (File reference)

ATTENDANCE BY:
Ms Mary Jones (Solicitor/Legal Executive)

ATTENDANCE ON:
Ms Jane Smith

ATTENDANCE AT:
Ward X, Hospital Y, Town Z.

DATE:

xxx

1.
I attended on Jane Smith. [give details of the efforts made to establish a suitable environment to meet with the client and to establish the best communication possible with the client].

2.
Informing her of the court proceedings and explaining the role of the Official Solicitor.

3.
Ms Smith said……

4.
Ms Smith made the following comments on the evidence of Mr …., social worker……

5.
Ms Smith’s own social worker is …… of the adult mental health/learning difficulties team based at ……..Her last community care assessment was on ……

Signed 
________________________________________

Date 

________________________________________

Appendix 2
MODEL STATEMENT OF THE OFFICIAL SOLICITOR

(Adoption/placement proceedings)

[This is a “stand alone” document. 

· Please set it out in Microsoft Word “Ariel 11” type to conform with the Official Solicitor’s house style.  

· Please use the Microsoft Word paragraph number without embedding any hidden tabs which could affect the layout if this needs to be re-drafted at this office.  

· Dates should be typed as “….9 August 2006….”.  

· All words should remain in lower case e.g. psychiatrist, litigation friend and court, unless a name of a person or place e.g. John Smith.

· Please use 1.5 line spacing in the text
· The pages should be numbered in the centre at the foot of each page.
· Paragraphs must be numbered.
	
	
	
	Official Solicitor

	
	
	
	No. of statement

	
	
	
	Exhibits

	
	
	
	Dated

	
	
	
	On behalf of:


CASE NO: ??04A00123

IN THE …………………….COUNTY COURT                                       

IN THE MATTER OF THE ADOPTION AND CHILDREN ACT 2002 

AND IN THE MATTER OF………………SMITH (dob. ………..)

________________________________________________________

STATEMENT OF THE

OFFICIAL SOLICITOR TO THE SENIOR COURTS

_________________________________________________________
[Paragraphs 1 - 3 must be included as drafted]

I, ALASTAIR PITBLADO, the Official Solicitor to the Senior Courts, of 81 Chancery Lane, London WC2A 1DD, make this statement as litigation friend of [insert full name].

1. Ms Smith1 has learning difficulties [or mental health problems] and is a protected party as defined in Family Procedure (Adoption) Rules 2005 r6(1).  Ms Smith is the mother of …………….. [insert full name of child] born on …… and now ………years old.  […………..2] is the subject of proceedings commenced by ……… seeking an adoption/placement order.  Ms Smith is a respondent to the application.

2. I was invited to act as Ms Smith’s litigation friend by District Judge [or other] on ……….. [date].  I consented to act on the basis of a certificate of capacity [or other] signed by Dr……., psychiatrist/psychologist/general practitioner on …….. [date] and [now exhibited as “OS1”/or filed with the court].

3. I make this statement from information provided to me by X, Y & Co and from that contained within my file.  I believe the contents to be true and understand it may be placed before the court.

History  [Please insert heading]

4. [Insert a brief history of the client’s family circumstances and personal background insofar as it is relevant to the proceedings.  Do not directly recite the evidence.  Please use a separate numbered paragraph for each point.  Include: 

· the reason for the issue of proceedings

· any relevant information about developments since the making of a care/placement order

· the positions of the other parties

· the client’s current situation e.g. contact arrangements, living arrangements etc.

· other relevant information ]
Contact [Please insert heading]

5. [Insert brief history of contact orders and arrangements including the other parties views on the benefits of any contact arrangements proposed]

Action taken  [Please insert heading]

6. I appointed and instruct X,Y and Co as solicitors for Ms Smith.  Ms Jones of that firm visited [and/or spoke by telephone to] Ms Smith on [date]/ [a number of occasions, namely on ] [previous dates], [the last occasion being on [date]].

7. Ms Smith feels that …. and wishes that…….  [Please state client’s views, feeling and comments on the case presented against him/her, on the proposal for adoption, on his/her own circumstances and any proposals he/she has for the child’s care and contact]

8. Ms Smith has commented on the position taken by the other parties…… [client’s specific views on the evidence filed by the other parties
9. I exhibit as “OS1” Ms Jones’ attendance notes of her meetings with Ms Smith.

10. X, Y and Co instructed Dr X [please insert title, e.g. consultant psychiatrist] to assess whether Ms Smith has capacity to consent to adoption.  A copy of Dr X’s report dated ……[is now exhibited as “OS2”/ has already been filed with the court].  

[Insert summary of the conclusion of the report as to whether Ms Smith is capable of understanding adoption and giving her consent.]

11. X, Y and Co have filed and served statements by  ……. dated ……..

[People who are not party to the proceedings but whose evidence support Ms Smith’s/ the Official Solicitor’s position]      [Insert summary of the conclusion/recommendation]

Conclusion  [Please insert heading]

12. As Ms Smith’s litigation friend it is my duty to conduct this case in her best interests.  I have taken into account the wishes and feelings expressed by her, together with all the evidence filed in the case.  [I have borne in mind, in assessing Ms Smith’s best interests, that the court will view the welfare of ….… [insert child’s first name] throughout his/her life as the paramount consideration.] or [The evidence of ….. has not yet been filed. I make this statement in accordance with the court’s direction and to put Ms Smith’s wishes and feelings before the court.  I am not able however to set out my position on behalf of Ms Smith, pending consideration of the outstanding evidence.  I will therefore make my submissions through counsel.]

[This paragraph must be inserted as drafted – if evidence is outstanding this will impact on whether the subsequent paragraphs will be appropriate]

13. [Insert an assessment of evidence as to how it affects the Official Solicitor’s conclusions] Having considered the whole range of possible orders I [do not consider that adoption is required to safeguard and promote the welfare of ……. throughout his/her life [if not, insert reasons here] or [note the evidence suggesting that adoption is required to safeguard and promote the welfare of ….. throughout his/her life].

14. [Incapacity cases] I concede/ do not consider that there is sound evidence that Ms Smith is incapable of giving consent.

15. [Welfare case]  Ms Smith does not want her child to be adopted.  She has very firm views and would like the opportunity to address the court at the final hearing.  In those circumstances it will be for the court to determine whether the welfare of ..….. requires her consent to be dispensed with and I will make my final submissions through counsel.

16. In the circumstances I oppose/do not oppose the application for an adoption/ placement order.

17. I submit that it is likely to be for the long-term benefit of the child to maintain an appropriate link with his/her birth mother.  I seek an assurance that life-story work will be done and that appropriate indirect/direct contact will be promoted and arranged.  either: I seek an order/recital that there should be contact of the following nature…..., or, I support the plan for contact as set out in the local authority’s report / as put forward by the applicants.

Signed _______________________________________________



                Official Solicitor to the Senior Courts

Dated ________________________________________________

Appendix 3

REPORT

ON ASSESSMENT OF CAPACITY

Name of person concerned: 

Date of birth:

	My full name and address

and my professional qualifications are:
	


1.
I set out below my instructions and assessment:

	Decision in question:

It has been suggested that the person concerned may lack capacity to give consent to the proposed adoption of [his] [her] child[ren].  Although the adoption legislation contains no statutory definition of this expression I have been referred to the test for lack of capacity set out in section 2 of the Mental Capacity Act 2005.  I am instructed that the information relevant to a decision to consent to adoption is information that an adoption order:

1. permanently takes away a birth parent’s parental responsibility for the child, and

2. means that the child will be treated in law as the child of the adopters and not that of the birth parents.

	The nature of my professional relationship with the person concerned is:
	I have acted as ………………………….. for the person concerned since ………………………. and last assessed him/her on ………………………………

or

I assessed the person concerned on ……………………

.……………………….. following a referral from ………..

….…………………………………………………………….




	I made the following efforts to establish a suitable environment for this assessment and to establish the best communication possible with the person concerned:
	

	IN MY OPINION

………………………………………………………………… (the person concerned)
· is capable (within the meaning of the Mental Capacity Act 2005) of giving consent to adoption*
or
· lacks capacity (within the meaning of the Mental Capacity Act 2005) to give consent to adoption*
· (*strike through as appropriate)

As, in my opinion ……………………………………… (the person concerned) is a person who lacks capacity to consent to adoption I have set out the details of my assessment at paragraphs 2-6 below.


2.  
The person concerned has the following impairment of, or disturbance in the functioning of, the mind or brain:

	


this has lasted since:…………………………………………………………………………

3.
As a result, the person concerned lacks capacity to give consent to adoption for the following reason(s)
 FORMCHECKBOX 

he or she is unable to understand the following relevant information (see details below):

	


and/or

 FORMCHECKBOX 

he or she is unable to retain that information (see details below)

	


and/or

 FORMCHECKBOX 

he or she is unable to use or weigh the following information as part of the process of making the decision:

	


and/or

 FORMCHECKBOX 

whilst the person concerned can in fact understand, retain and use / weigh the information he or she is unable to communicate his or her decision by any means at all (see details below):
	


4.
I [do] [do not]* (*strike through as appropriate) consider that the person concerned might regain or develop capacity to make a decision about adoption in the future (see details below) :

 FORMCHECKBOX 
  
Yes
(please state why and give an indication of when this might happen)

 FORMCHECKBOX 
   
No     (please state why)

	


5.
The person concerned has made me aware of the following views that [he] [she] has in relation to the future of their child(ren).
	


6.
I set out below the following additional matters arising out of my assessment.


	


Statement of Truth: 

I confirm that insofar as the facts stated in this report are within my own knowledge I have made clear which they are and I believe them to be true and that the opinion I  have expressed represents my true professional opinion.

Signed
__________________________________________________________________

Dated 
__________________________________________________________________
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� Re Whittall [1973] 3 All ER 35, 38 e-f


� s1 ACA 2002


� FP(A)R 2005 r1


� s1(2), s1(4)(f) ACA 2002


� s4(1) ACA 2002 and see also the Adoption Support Services Regulations 2005 SI 2005/691


� Part 17 FP(A)R 2005 and the supplemental practice direction


� FP(A)R 2005 r27


� s18 ACA 2002


� s19 ACA 2002


� s21 ACA 2002


� s19 ACA 2002


� s20 ACA 2002


� FP(A)R 2005 r28


� AAR reg 14


� AAR reg 20


� Guidance paragraph 2.77


� FP(A)R 2005 r69


� FP(A)R 2005 r71


� FP(A)R 2005 r72


� ACA 2002 s52(1)(a)


� ACA 2002 s52(1)(b)


� FP(A)R 2005 r78(1)(a)


� ACA 2002 s52(1)(b)


� ECHR Article 8


� AAR reg 17


� Guidance paragraph 2.49-2.51


� AAR 2005


� Guidance paragraph 2.25


� (unless the child has no parent or guardian) ACA 2002 s21


� AAR 2005 reg 45


� ACA 2002 s25(4)


� Children Act 1989 s23


� AAR 2005


� ACA 2002 s27(4)


� ACA 2002 s26


� Adoption Support Services Regulations 2005


� AAR regs 31(1), 31(2) and Guidance paragraph 4.7-4.8


1  Establish a convention at the outset on how the protected party is to be referred to, then continue throughout the document.


2   Use first name of child here and in remainder of document.
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