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1
INTRODUCTION
1.1
You have accepted instructions from me to act in proceedings under Part IV of the Family Law Act 1996 where I am next friend or guardian ad litem
 of a ‘protected party’. A protected party means a party, or an intended party who lacks capacity within the meaning of the Mental Capacity Act 2005 to conduct the proceedings (FPR 1991 r9.1(1)). For the purposes of the Mental Capacity Act a person lacks capacity in relation to a matter if at the material time he is unable to make a decision for himself in relation to the matter because of an impairment of, or a disturbance in, the functioning of the mind or brain (s2(1) Mental Capacity Act 2005).  These instructions assume that I have been satisfied by the evidence already produced that the person for whom I have been invited to act is a protected party

1.2
Within my office, a named case manager will be responsible for the file and for providing instructions to you.  A divisional manager will supervise the case manager, with recourse to one of my legal staff when necessary.  If you are in any doubt about the conduct of the case, I, or one of my senior staff, will always be available to discuss matters. 
1.3
You must ensure that all pleadings, documents and correspondence (other than routine correspondence) are copied to the case manager during the course of the case.  The case manager will provide you with an initial scheduled bundle of copy documents unless you already hold a set.
1.4
All correspondence and telephone calls should go to the case manager who will be working with you.  Please always include the full Official Solicitor's reference number on correspondence.
1.5
You may not have been instructed before on behalf of a protected party and you will see from the content of these instructions that additional procedural and other considerations and consequential costs may arise and may cause delay when a party to injunction proceedings is a protected party.  It is important that both the other party and the court are made aware of this to avoid any adverse inferences being drawn to the prejudice of the client.  Where appropriate the court’s attention should also be drawn to any issues which may affect the timetable.
2
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OUR RESPECTIVE ROLES

2.1
The protected party is your client but you will take instructions from me as next friend or guardian ad litem.
  My function as guardian ad litem is to supplement the protected party’s want of capacity and judgment.  I may do anything, which is required or authorised by the rules to be done by a party.  You should consult me on all matters on which you would seek instructions from a client of full capacity.  
2.2
I will rely on you (and counsel where appropriate) for legal advice.  I have a duty, taking proper legal advice, to inform myself fully of the nature of the case and instruct you of the course which should be taken on behalf of the client.
  Throughout the case, therefore, I expect my case manager to be kept fully informed of the progress of the matter, your assessment of the evidence and your advice as to the way forward.   
2.3
Your normal professional standards and duties apply including the Solicitors Code of Conduct 2007 issued by the Solicitors Regulation Authority.  The fact that you are acting on behalf of a protected party does not, for example, exclude having due regard to any issues arising under the Proceeds of Crime Act 2002.  Please see the Law Society’s guidance on this point.
2.4
Since I am instructing you, it is for me and not for the client to terminate your retainer.  I will of course take into account any difficulties in the relationship between you and the client.  Please advise me immediately if any difficulties arise.
2.5
I will rely on you for all direct involvement with the client although the client will be informed by the case manager of his or her contact details. In some cases it may be of assistance if those caring for, or providing support to, the client are informed of the case manager’s contact details but please discuss this first with the case manager. I do not expect the named case manager either to meet the client or to attend any of the court hearings.  In many cases, you will already have met and got to know the client.  Your offices are likely to be near his or her home.  Usually, therefore, it is most appropriate for you to meet with the client to explain my role as guardian ad litem, to obtain relevant information (it should be borne in mind that such information may or may not be reliable) and to ascertain his or her views and wishes.  Please note, however, that you should not approach such meetings as "taking instructions" since you may only take instructions from me as guardian ad litem.   A full attendance note must be taken of any such meeting.
2.6
It is important to ensure that any information that is given to a protected party is given in a form which he or she can understand and in a way appropriate to his or her circumstances (using simple language, visual aids or any other means).  It is equally important to ensure that the information will not adversely affect a protected party’s mental or physical condition.  You may wish to discuss this further with my case manager.  
3
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THE OFFICIAL SOLICITOR'S APPROACH

3.1
My duty is to fairly and competently conduct the proceedings on behalf of the protected party.  All steps and decisions I take in the proceedings must be taken for the benefit of the protected party. 
3.2
In determining the protected party's best interests I will consider all the circumstances and the unique facts of each case, always taking into account: 

(1)
the client's past and present wishes and feelings, the beliefs and values that would be likely to influence his or her conduct of the proceedings if he or she had capacity, and the other factors he or she would be likely to consider if able to do so;

(2)
the need, so far as reasonably practical, to permit and encourage the client to participate, or to improve his or her ability to participate, as fully as possible in decisions relating to the conduct of the proceedings.
3.3
In formulating my submissions as guardian ad litem I would wish to present any realistic arguments and relevant evidence that may be available on behalf of (i.e. in support of) the protected party in relation to the issues before the court.  The criterion is whether the point is reasonably arguable, not whether it is likely to succeed at trial.  In relation to issues where there are no realistic arguments to be made it will almost always be more appropriate (although not inevitably the case) for me not to oppose, than to make explicit concessions on behalf of the protected party.  

3.4
I will always communicate the client’s ascertainable wishes and feelings to the court.  I must have due regard to the client’s rights and wishes in formulating my submissions.  Whatever the client's views, however, I will not put forward a case, which will be contrary to his or her own interests or well-being.  This may mean that I decide to depart from the client's expressed wishes when I instruct you about the conduct of the case, for example because:


(1)
I can adduce no evidence in support (perhaps because the client's doctors advise that the client is not capable of giving evidence and being cross-examined);

(2)
I consider (probably on the basis of medical evidence) that achieving his or her wishes will not promote the client’s own health or welfare; or

(3)
I consider that the client’s views will inevitably be rejected by the court.  


Where I decide to depart from the client’s expressed wishes I will do so to the least extent necessary.  

4
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THE PROCEEDINGS

4.1
Case law has established that a potential contemnor must be able to understand that an order has been made forbidding him or her to do certain things and that if he or she does them, then they will be punished (see P v P (Contempt of Court: Mental Capacity) [1999] 2 FLR 897 and the earlier case of Wookey v Wookey [1991] 2 FLR 319).

. 

4.2
Additionally consideration must be given to whether the potential contemnor’s medical condition precludes him or her from restraining the behaviour complained of by the applicant, such that he or she will be not be capable of complying with an order. 

4.3
You should be aware that s42A of the Family Law Act 1996 (inserted by section 1 of the Domestic Violence, Crime and Victims Act 2004) makes the breach of a non-molestation order a criminal offence and that if found guilty the defendant is liable on conviction on indictment to imprisonment for a term not exceeding five years or a fine, or both, and on summary conviction, to imprisonment for a term not exceeding 12 months, or a fine not exceeding the statutory maximum, or both. It is therefore important to establish whether the protected party has capacity to understand that breach of a non-molestation order could give rise to criminal proceedings.   A protected party will be particularly vulnerable in such circumstances as the rules do not provide for the appointment of a guardian ad litem in criminal proceedings, the only relevant test being that of ‘fitness to plead’. Please note that a defendant cannot be both punished for a contempt of court and convicted under s42A

4.4
Please consider and advise my case manager whether the matters at issue in the proceedings should more appropriately be dealt with under the Mental Health Act 1983 or by the Court of Protection in proceedings brought under the Mental Capacity Act 2005.  I refer you in this regard to the judgment of the former President in P v P (referred to above) at page 902:



“The power to grant relief in the Protection from Harassment Act 1997, the Family Law Act 1996 and the equivalent housing legislation will require judges to consider carefully the suitability of the relief sought in each case and how best to balance the need to protect the victim of violence or harassment or other unacceptable behaviour against the difficulties of restraining the offenders. This is not, as the case of Wookey made clear always capable of being dealt with in the civil or family courts which have to act with moderation and caution. The agencies, such as social services, housing and mental health have an important part to play.” 


4.5
You will note that s48 FLA 1996 gives the court the power to remand for medical reports.

4.6
You will need to consider in the light of the existing medical evidence whether or not additional expert evidence should be obtained. You will find a model letter of instruction to the medical experts requesting a report at Appendix 2.

4.7
It is important that in the event a protected party is remanded at any time, that the governor of the prison to which he or she is remanded is sent any information relating to the protected party’s health which will be of assistance in ensuring that the client’s needs are met whilst on remand.

5
YOUR COSTS

5.1
Non-means, non-merits tested public funding is only available to a parent in care proceedings.  If therefore the protected party is not eligible for public funding, please contact me immediately.
5.2
I am reluctant to incur pre-certificate costs.  If the client lacks capacity to sign a Legal Help Form then please send this to me for signature.  In some exceptional circumstances I may be able to meet pre-certificate costs (charged at Legal Help rates).  If this necessity arises or is likely to arise, contact this office at once.  I will not meet pre-certificate costs unless this has been agreed with my case manager before the work is carried out.

Public Funding
5.3
If you already hold a public funding certificate, please seek an amendment to show that the client is a protected party acting by the Official Solicitor as his or her guardian ad litem or next friend as appropriate.
5.4
If the client is not publicly funded but is eligible, please apply for public funding.  
5.5
Please complete all appropriate public funding application forms, showing clearly that the client is a protected party.  Please amend all declarations and statements as appropriate, to make it clear that I sign as guardian ad litem and (if it be the case) that the client is not capable of understanding the required explanations.  Please then submit the forms to this office for signature.  I will not sign blank forms. 
5.6
Please refer back to me with any problems, for example: 


(1)
The client or the client’s partner failing to make a contribution.


(2)
If the client has an appointee for his or her benefits who is not making the contributions.


(3)
Limitations being imposed or public funding refused. 


(4)
If a receiver or deputy has been appointed for the client.


(5)
If there is an Enduring Power of Attorney in existence. 


(6)
If there is a Lasting Power of Attorney in existence.
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CONDUCT OF THE CASE

6.1
I am enclosing my formal Consent to Act for you to file with the court, subject to the costs for legal representation of the protected party being provided for.  You will file and serve notices of acting/issue/amendment in the usual way once the costs position has been secured.  
6.2
Subject to the considerations set out in paragraph 2.6 above please arrange to meet the client to discuss the proceedings.  You may have to see the client more than once as evidence from the other party is produced. Please have in mind the need to ascertain the client’s wishes and feelings at all stages and to keep yourself informed about what is happening in the client’s life insofar as this is relevant to the issues before the court.


The protected party’s views
6.3
Whenever you see the client, you must prepare and forward a detailed attendance note for me to consider. A model attendance note is attached at Appendix 2.  Attendance notes should record the client's wishes and feelings, and their views about the application and the proceedings together with any relevant information provided by the client or those caring for, or providing support to, him or her, or by those interested in their welfare. They should include the client’s comments on his or her own circumstances.
6.4
Always:

(1)
ask the client if they have an allocated social worker (who is likely to be in the Learning Difficulties Team or the Community Mental Health Team), and/or

(2)
a Community Psychiatric Nurse (“CPN”) and/or


(3)
a lay advocate;

(4)
find out what services the client has been assessed as needing, and what was the date of his or her last community care assessment.

Your comments and advice
6.5
In general your attendance notes should reflect what the client has told you rather than your own questions or observations.  This makes it more likely they can be exhibited to any statement made by me.  Please include your own perceptions and advice about the case in a covering letter or separate note to my case manager.  Please advise in every case whether you consider the protected party capable of giving evidence in court and being cross-examined.  Unless this is the case any statement will be from me based on your attendance notes and the information available from your file.

7 
EVIDENCE


The Official Solicitor's certificate 
7.1
In almost all cases, the client's doctor will have completed my certificate, enabling me to consent to act.  The certificate should be filed with my consent to act or be exhibited to my statement.

7.2
If at any stage the client does not accept that he/she is not capable of conducting the proceedings on his/her own behalf I will continue to act until medical evidence is received supporting this view. It will be for the client to make arrangements to undergo a further assessment.  Please note that the question of capacity falls to be decided by the court as a matter of fact and law if a dispute does arise or if there is conflicting medical evidence.    

 
Full medical report
7.3
In almost all cases further information will be required from the doctor treating the client as to Wookey capacity and as to the client’s prognosis and with regard to the client’s future needs, or from a psychologist with regard to the client’s functioning and abilities.  Please discuss this with my case manager, before obtaining the permission of the court.  It is extremely important that a clear and detailed letter of instruction is sent which complies with any current guidance, specifying the issues on which the further opinion is sought.  My case manager must see and approve all letters of instruction before they are sent out (and will not approve letters of instruction which simply ask for "a report").  
7.4
I would normally expect your letter of instruction to summarise the facts and seek advice on the following points: 

(1)
psychiatric history;
(2)
current state of health, treatment and medication;
(3)
prognosis;

(4)
capacity:



(a)
both “Wookey” capacity, and 



(b)
the capacity to understand that breach of a non-molestation order could give rise to criminal proceedings; 


(5)
how the illness or disability affects the client’s ability to manage day to day;;

(6)
whether the matters at issue in the proceedings indicate that the client requires assessment by statutory agencies with regard to his healthcare or social care needs or support with, and services to meet those needs;

(7)
as to his or her care and/or accommodation needs generally.


Do not ask about the client’s competence to give evidence.  This should be dealt with separately, if the need arises.
7.5
You will need to establish what support would be available to the client from statutory and voluntary agencies, as well as family and friends and whether the client will benefit from the involvement of a lay advocate.  In every case I will expect you to obtain information from those responsible for the client at the local social services department.  It is inevitable that a person who needs a guardian ad litem will fall within one of the client groups for whom community care services can be provided (ie he or she is either disabled or ill or both).   There will therefore be an obligation on the local authority to assess the client’s individual needs (s47 National Health Service and Community Care Act 1990), and a concomitant obligation to keep any assessment under review, especially when community care needs have changed (for example, because of the breakdown of a relationship or a breakdown in the client’s own health).  A model letter to the local authority is attached at Appendix 3.  

7.6
A referral may also need to be made to the local housing authority if necessary.   

7.7
Consideration should be given to making the relevant referrals at the earliest opportunity. 

7.8
You should also note that s117(2) Mental Health Act 1983 requires both the local health authority or Primary Care Trust and the local social services authority to provide in co-operation with relevant voluntary agencies after care services for former compulsory in-patients who are resident in or sent to their area on discharge until such time as the local health authority or Primary Care Trust, or local social services authority are satisfied that the person concerned is no longer in need of such services.

7.9
I will also expect your advice on what further evidence might be adduced on the client's behalf.  Please consider whether anybody in the client's extended family or circle of friends can assist with relevant information.  The client’s right to confidentiality must of course be borne in mind but it is in my view quite proper to give information to others in order to ensure either that the client is properly informed and receives proper support and/or that the client is properly represented.
7.10
I will always need your advice on whether the client is capable of giving evidence in court and being cross-examined.  You may need to discuss this with the client’s doctor, social worker and family.  In the first instance this is a forensic matter for us to consider and does not concern the other party unless he or she seeks to compel the client to give evidence.  In all such cases I will require expert evidence as to:


(1)
whether or not the client, although a protected party, is nonetheless a competent witness, and if so, 


(2)
whether it is, or is not, in the client’s best interests to give evidence, and


(3)
whether any ‘special measures’ should be introduced. 

My case manager will be able to provide guidance with regard to the relevant test.
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THE OFFICIAL SOLICITOR’S STATEMENT

8.1
When acting for a protected party I normally make a statement on the protected party’s behalf.  In some (exceptional) cases however the client may be capable of making their own statement.  The disadvantage is that the client may then be subject to hostile cross-examination.  If the client does make a statement I may still make a statement setting out the position of the guardian ad litem.  It is your role as solicitor to draft any statements, submit them for approval and then finalise and engross the agreed versions.  You must leave at least 5 working days for the process of approval and signature.  The statement must be filed in accordance with the court timetable.  If other evidence is outstanding an abbreviated statement should be filed as indicated later in these instructions and my final submissions made in a further statement or through counsel.

8.2
You should always discuss the contents of my statement in broad terms with my case manager once you are ready to draft it.  My statement should exhibit your attendance notes of your meetings with the client.  It is not however appropriate to exhibit attendance notes if they contain irrelevant or prejudicial material and in such cases my statement should incorporate the client’s relevant views and comments.  My statement should exhibit relevant medical reports or letters if not already filed with the court.

8.3
My statement should also set out my position as guardian ad litem on the application before the court.  I will arrive at my view after discussions with you and after consideration of all the evidence gathered on the client’s behalf.  I will consider and take your advice on the evidence filed by the other parties.  

8.4
Under the section heading ‘conclusion’ you must set out the basis upon which any orders sought by the other party are opposed or not opposed, and/or the reasons in support of any order sought on behalf of the client.

8.5
The model statement at Appendix 4 offers guidance.  Please follow the model as closely as possible to avoid duplication of work and unnecessary delays.  Draft documents should be forwarded to my case manager as an e-mail attachment in Microsoft Word, Arial 11 type, 1.5 line spacing in the text.  Dates should be given as “…1 January 2007…”, and all words should remain in lower case (for example: guardian ad litem and court), unless a name of a person or place. The statement must be paginated, the page numbering being centred at the foot of the page.
8.6
Please note that all pleadings should refer to the client as “acting by his/her [guardian ad litem][next friend], the Official Solicitor”.
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HEARINGS

9.1
You must discuss any forthcoming hearing with my case manager and advise on, and obtain instructions on the directions we should seek. A full attendance note of any hearing must be sent to my case manager.

9.2
I rely on you to instruct counsel at an early stage, not just for the final hearing.  A decision not to instruct counsel must only be made after discussion with my case manager. You should advise my case manager of the name of the proposed advocate, whether counsel or solicitor, and his or her year of call or admission.   Briefs must be sent to counsel 2 weeks in advance of the hearing to allow sufficient time for the pre-hearing work to be undertaken.  Any need for a conference should be discussed with my case manager.
9.3
Unless notification is likely to cause the client significant and disproportionate distress, please tell the client the date of any hearing and the address of the court.  A protected party should not have to attend hearings but if he or she expresses a wish to attend, in general I consider that he or she should be present in court unless his or her doctor or carers advise that this would be harmful to him or her.  Please make appropriate enquiries and arrangements if necessary.
9.4
Please ensure that the timetable for the filing of evidence is realistic, bearing in mind your need for instructions from me and the time needed for the process of approving and signing my statement.

9.5
My statement must be filed in accordance with the court timetable.  If other evidence is outstanding an abbreviated statement should be filed to put forward the client’s wishes and feelings and my final submissions made in a further statement or through counsel.

9.6
If the client has made a statement and it is proposed that he or she should give evidence then consideration should have been given at an early stage to whether he or she may need special help and support at the final hearing. 
9.7
I would hope that the solicitor who has conduct of the case would attend all hearings.  It is not, in my view, appropriate for either an unqualified person or for someone unfamiliar with the case to attend with counsel. 
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IF THE PROTECTED PARTY RECOVERS CAPACITY
10.1
The client's health may improve in the course of the proceedings.  You may notice a change or the doctors may notify you.  I can only act as guardian ad litem while the client continues to lack capacity to conduct the proceedings.  If you are in any doubt about the client's lack of capacity, seek up to date evidence using the standard certificate.  If that evidence confirms that the client is capable of conducting the proceedings, I will instruct you to apply for my discharge so that the client may conduct the proceedings on his or her own behalf.  Any application for my discharge should be made promptly as my appointment will continue until I am discharged by court order.
10.2
A former protected party is not entitled as of right to see all information in the possession of his or her former guardian ad litem (and solicitor instructed by such guardian ad litem) (Re E (Mental Health Patient) [1985] 1 All ER 609).  Please seek specific instructions if the client requests transfer of the file.

11
OTHER ISSUES

11.1
Other issues may arise during the course of the proceedings. If so, please contact the case manager.  Common examples would be:

(1)
Divorce proceedings - if appropriate, the case manager may make a referral to my Divisional Manager, Divorce Litigation.


(2)
Issues relating to the child(ren) of the protected party such as whether or not it would be in the client's best interests to have contact with the children (and if so, the nature and frequency of such contact) or residence - if appropriate the case manager can consider whether an application should be brought on the client’s behalf under the Children Act 1989.


(3)
A healthcare or welfare issue relating to the client – if appropriate the case manager may make a referral to one of my legal staff.

11.2
It will not however necessarily follow that because the client is a ‘protected party’ in injunction proceedings that he or she will be a protected party in other proceedings.
Alastair Pitblado

Official Solicitor to the Supreme Court

October 2007

www.officialsolicitor.gov.uk

Appendices 

If it would be of assistance to you to receive any of the appendices by e-mail attachment please ask my case manager to arrange this:



Appendix 1: 
Model letter to social services department 


Appendix 2:
Model attendance note


Appendix 3:
Model letter of instruction to doctor


Appendix 4: 
Model Statement of Official Solicitor 

Appendix 1:

MODEL LETTER TO THE LOCAL SOCIAL SERVICES DEPARTMENT
Note:
This is a suggested model only and should be adapted for the particular circumstances of individual cases.
Adult Mental Health/Learning Difficulties Team
Blankshire County Council
...
Dear Mr/Ms....., 
Mrs Mary Smith
I am instructed by the Official Solicitor, who acts as [next friend][guardian ad litem] of Mary Smith in injunction proceedings before the………….. County Court.   
The Official Solicitor has obtained medical evidence about Mrs Smith's mental health problems/learning difficulties.   He has instructed me to disclose this to you and to bring Mrs Smith's circumstances to your attention.

There appears to be no doubt that Mrs Smith is a member of a client group for whom community care services can be provided.   She is clearly [both] disabled [and]/or ill.   There is no doubt she might benefit from the provision of community care services, in particular.....
In the circumstances, I would point out that there is an obligation on the Department (pursuant to the National Health Service and Community Care Act 1990, s47(1)) to carry out a community care assessment.
It may be that the Department has already carried out such an assessment.   If so, please provide a copy.   The Official Solicitor, as Mrs Smith's [next friend][guardian ad litem] within the proceedings, is able to consent on her behalf to the disclosure of material confidential to her.  Please also advise whether you have considered a review of Ms Smith's care needs in the light of her changed circumstances (1990 Policy Guidance, paragraph 3.51).
I would be grateful for an early reply as the proceedings are ongoing and there is a hearing fixed for …… 
Yours sincerely, 
X, Y and Co
Appendix 2

MODEL ATTENDANCE NOTE

ATTENDANCE NOTE

RE: John Smith (File reference)

ATTENDANCE BY:
Ms Mary Jones (Solicitor/Legal Executive)

ATTENDANCE ON:
Mr John Smith

ATTENDANCE AT:
Ward X, Hospital Y, Town Z.

DATE:

xxx

1.
I attended on John Smith. [give details of the efforts made to establish a suitable environment to meet with the client and to establish the best communication possible with the client].

2.
Informing him of the court proceedings and explaining the role of the Official Solicitor.

3.
Mr Smith said……

4.
Mr Smith made the following comments on the evidence of Ms …., his former partner……

5.
Mr Smith gave the following information about this own circumstances……

5.
Mr Smith’s own social worker is …… of the adult mental health/learning difficulties team based at ……..His last community care assessment was on ……

Signed 
________________________________________

Date 

________________________________________

Appendix 3

MODEL LETTER OF INSTRUCTION TO DOCTOR
Dr ………………..
……………………
Dear Dr/Mr/Ms

[insert name of protected party]  dob …………………

Thank you for agreeing to provide a report in this case.  It has been agreed, and directed by the court in an order dated ..   ..., that you are to be [jointly] instructed to prepare a report addressing the matters set out below.

As you may be aware, the Official Solicitor has been appointed guardian ad litem of (name of protected party) in injunction proceedings.

A guardian ad litem has been appointed for (name of protected party) as there is evidence that (protected party) lacks capacity within the meaning of the Mental Capacity Act 2005 to conduct the proceedings. For the purposes of the Mental Capacity Act a person lacks capacity in relation to a matter if at the material time he is unable to make a decision for himself in relation to the matter because of an impairment of, or a disturbance in, the functioning of the mind or brain (s2(1) Mental Capacity Act 2005).

I have been instructed by the Official Solicitor to conduct the proceedings on (name of protected party)’s behalf.  As part of my duties to the Official Solicitor, I have to ensure that (name of protected party)’s views are as far as possible ascertained and taken into account.  I will however be taking instructions from the Official Solicitor, not from (name of protected party).

1.
The parties
1.1
Mr/Mrs/Ms ..... . .....  is the applicant


He/she is represented by  ..................... solicitors whose contact details are:


.....................  


Tel...... 


Fax ....


Ref

1.2
The respondent is the protected party and he/she is represented by my firm, instructed by the Official Solicitor as guardian ad litem.  My address, telephone number and fax number are found at the top of this letter.

2.
Summary of proceedings to date

The application before the court is made by… and dated…..  seeking a [non-molestation] and/or [occupation order].  

The case was heard by the court on ....... when the court gave directions for the future conduct of the case.  The directions include permission to you to …………. The case has been set down for a .... hearing on...........

Please note that breach of an injunction order is both a civil contempt of court punishable by a fine or imprisonment, and a criminal offence punishable on conviction to imprisonment for a term not exceeding five years, or to a fine, or both.

3
Documents

I enclose the following documents:

1. [pleadings]
2. [medical records]
3. [social care records]

4. P -v- P  [1999] 2 FLR 897 

5. Wookey v Wookey [1991] 2 FLR 319

If, having considered the documents enclosed, you consider that you require any further documents or information, please contact me and I will consult the other solicitors.

I will also send you copies of any relevant documents which are received after the date of this letter and which have not already been sent to you.

4.
The background

Family Composition .........

References to the alleged conduct


References to the protected party's learning disability or mental health
5
Your instructions

[please modify depending upon the facts of the case]

The applicant has been granted a temporary injunction preventing (name of protected party), in the event of his/her release, from returning to the former home at (address of property) or going within 50 metres of it.  If he/she knowingly breaches the injunction, he/she is liable to be arrested and could face a prison sentence or a fine. I enclose a copy of the injunction order.

It has been established by case law, in P -v- P  [1999] 2 FLR 897 and Wookey [1991] 2 FLR 319 that a court should not grant an injunction in cases where the respondent is not capable of understanding the terms of the injunction or where the respondent would have a defence of incapacity to any criminal charges resulting from a breach of the injunction. 

I would be grateful if you could provide the information and answer the questions set out below:

5.1
Please detail ……….. ‘s psychiatric history.

5.2
What is ………………..’s current state of health?  Is he/she receiving treatment and/or medication?

5.3
What is ………….’s prognosis?

5.4
How  does the illness/ disability affect ……………..’s ability to manage day to day?

5.5
Does …………….. have any particular care or accommodation needs arising out of his illness/disability?

5.6
Do the matters at issue in the proceedings indicate that …………requires further assessment by the statutory agencies with regard to his healthcare or social care needs, or professional support and services to meet his/her needs?
5.7
Does …………. have capacity within the meaning of the Mental Capacity Act 2005 to:


(i)
to understand that an order has been made forbidding him or her to do certain things and that if he/she does them, then he/she will be punished?

. 


(ii)
to understand that breach of a non-molestation order is not only a contempt of court but also a criminal offence?

5.8
Does …………………..’s medical condition precludes him/her from restraining the behaviour complained of by the applicant, such that he/ she will be not be capable of complying with an order?

5.9
(if protected party has been detained under section 2 or 3 of the Mental Health Act 1983) Is there any possibility of …………….. being released from his/her section?  If so do you have reason to believe that the section will be renewed?
5.10
Would ………………. be able to discuss the case with me and put forward his/her views as to the measures which should be put in place upon her/her discharge from your care?  In particular, I would like to establish his/her views as to the possibility of his/her living away from his/her former home, and what alternative accommodation may be available to him/her?
6
Your report
Your report must be filed by .….... with the court.  If you have any problem with that timetable then you should let me know straight away.

7.
Contact with others
(if independent expert)

(insert name of protected party) can be contacted at ……..  

If you need my assistance in arranging to meet with him/her please do not hesitate to contact me. Otherwise I will assume that you will go ahead and make your own arrangements.

It is essential to both your role as an independent expert and to the parties' perception of your independent status that there are no informal unrecorded discussions or correspondence with anyone involved in the case, particularly when you come to interview others such as Mr. and Mrs. ....., social workers, the responsible medical officer, nursing staff, etc.  If you need further information, please contact me as I am the lead solicitor and I will provide information after consultation with the other solicitors involved.  If documents are exchanged with one party, please copy them to all the others.  Where possible, communication is best achieved by fax or letter.

Please maintain a careful record of all discussions with all the parties in this case in the event that it is necessary to refer to them later.

It will be helpful if you would confirm in writing to me which parties you would like to have contact with, so that all parties are aware that meetings will be taking place in due course.

8.
Factual issues and your report
You should express your opinion regarding your findings on the facts of the case, but you must not seek to resolve disputed facts, as this is of course the job of the court at the hearing.  Where appropriate, it will be of assistance if you are able to express your opinion on the basis of alternative findings regarding the factual disputes.  Your report may be subject to challenge by any of the parties.  It is likely that one or more of the parties may put written questions to you following receipt of your report.

I am under a duty to disclose your report to the court and to the other parties and I will circulate your report on receipt.  If you believe, as a rare exception to the general rule, that it should not be disclosed to any party, please let me know and I will seek the court's directions.

9.
Hearing date

A hearing date is fixed for ....              .... at .......                      ..  

I should be grateful if you would confirm straight away that you are available to give evidence, if required to do so, following the service and filing of your report.  We will be able to give you an indication nearer the time of whether you will be needed and if so when.

10
Fees
I should be grateful for confirmation of the number of hours you expect this work to take.  Please let me have your fees for preparing the report, perusing documents, interviewing clients and travelling, if relevant, and the daily/hourly rates for your assessment and possible attendance at court.

This letter of instruction has been agreed between/seen by all the parties.  I should be grateful if you would acknowledge receipt of these instructions.

If you would like to discuss the contents of this letter further, please do not hesitate to telephone me ………………………..
Yours sincerely
…………………
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CASE NO: 
IN THE ……………………..COUNTY COURT                          







        

IN THE MATTER OF PART IV FAMILY LAW ACT 1996

B E T W E E N:

XXXXXX

 Applicant


- and -

…………………SMITH

(by his/her guardian ad litem, the Official Solicitor)               

                     Respondent

__________________________________________________
STATEMENT OF THE

OFFICIAL SOLICITOR TO THE SUPREME COURT

____________________________________________________
[Paragraphs 1-3 must be included as drafted - DO NOT add capitals where none are shown]

I, ALASTAIR PITBLADO, the Official Solicitor to the Supreme Court, of 81 Chancery Lane, London WC2A 1DD, make this sworn statement as guardian ad litem of [insert full name]:

1
Mr Smith
 has learning difficulties [or mental health problems] and is a protected party as defined in Family Proceedings Rules 1991 r9.1.  Mr Smith is the respondent to proceedings commenced by…………seeking a [non-molestation] and/or [occupation order].  

2
I was invited to act as Mr Smith’s guardian ad litem by District Judge [or other] ….. on [date].  I consented to act on the basis of a [medical] certificate [or other] signed by Dr………., psychiatrist/psychologist/general practitioner, on …. [date] and now exhibited as “OS1”/or filed with the court.

3
I make this statement from information provided to me by X, Y & Co and from that contained within my file.  I believe the contents to be true and understand it may be placed before the court.


History [Please insert heading]

4
[Insert brief account of the protected party’s own circumstances, including if he/she has had a relationship with the applicant, when it broke down etc. With regard to occupation orders have in mind the s33(6), s35(6), s36(6) or s38(4) checklist as appropriate with regard to an application for a non-molestation order have in mind s42(5).   Please use a separate numbered paragraph for each point..  Include reference to: 

· how the parties are ‘associated’ persons

· any ‘relevant child(ren)’

· previous relevant proceedings

· the client’s current circumstances including accommodation

· how accommodation is funded

· and any other relevant information

Action taken  [Please insert heading]

5
I appointed and instruct X, Y and Co as solicitors for Mr Smith.  Ms Jones of that firm visited (and/or spoke by telephone to) Mr Smith on [date]/ [a number of occasions, namely on [previous dates], [the last occasion being on [date]].

6
Mr Smith feels that……… and wishes that……….


[Please state client’s views, feelings and comments on the case presented against him/her, his/her own circumstances]
7
Mr Smith has commented on the position taken by …….[Client’s specific views on the evidence filed by the other party]

8
[I exhibit as “OS1” the notes of Ms Jones’ [most recent] attendance(s) on Mr Smith on [dates].

9
X, Y and Co instructed Dr X [insert Dr’s title if appropriate, for example: consultant psychiatrist] to prepare a report on Mr Smith.  [I now exhibit as “OS2” a copy of Dr X’s report dated…..[Dr X’s report dated….. has already been filed with the court].  [Insert summary of the conclusion/recommendation]

10
Dr X‘s assessment is that if an injunction order was made in the terms of the application  Mr Smith would not be able to understand:


10.1
that an order had been made forbidding him to do certain things and that if he does them he will be punished, or


10.2
that if he breaches an injunction order he may be guilty of a criminal offence.

11
The expert evidence is that if Mr Smith is ordered to leave his home it will have an adverse effect on his mental health
10
X, Y and Co have also obtained letters/reports from….., which I now exhibit as “OS3”.  [People such as mental health social workers, CPNs, health visitors or any other such professionals]  [Insert summary of the conclusion/recommendation]
11
On behalf of Mr Smith, X, Y and Co have already filed and served statements by……… dated…….  [members of extended family or friends who are not a party to the proceedings but provide essential evidence][Insert summary of the conclusion/recommendation]
12
Mr Smith is disabled/ill and the local authority is therefore under an obligation to assess his needs for community care services.  X, Y and Co therefore contacted the social worker responsible for Mr Smith at [name] Social Services Department.  [Give details of outcome of enquiries]
Conclusion  [Please insert heading]
13
As Mr Smith’s guardian ad litem it is my duty to conduct this case on his behalf in his best interests.  [I have taken into account the wishes and feelings expressed by him, together with all the evidence filed to date.  or [The evidence of ….. has not yet been filed. I make this statement in accordance with the court’s direction and to put Mr Smith’s wishes and feelings before the court.  I am not able however to set out my position on behalf of Mr Smith, pending consideration of the outstanding evidence.  I will therefore make my submissions either by filing a further statement or through counsel.]


[This paragraph must be inserted as drafted – if evidence is outstanding this will impact on whether the subsequent paragraphs will be appropriate]

14
I submit that…..

SWORN by the Official Solicitor
)

to the Supreme Court at

)






)

on the
day of 


)





Before me






A solicitor/Commissioner for Oaths













    �	The Civil Procedure Rules 1998 do not apply to "family business", so the term "litigation friend" should not be used. 


    �	In the vast majority of cases I act as guardian ad litem rather than next friend. These instructions therefore refer to me as guardian ad litem; the same considerations arise when I am next friend. 


    �	Re Whittall [1973] 3 All ER 35, 38 e-f.


� Establish a convention at the outset on how the protected party is to be referred to, then continue throughout the document.
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