PRACTICE DIRECTION FOR
THE COURT OF APPEAL
(CIVIL DIVISION)

1. INTRODUCTION

1.1. Jurisdiction of the Court of Appeal

1.1.1.

The Court of Appeal is a superior court of record. It exercises all the
jurisdiction conferred on it by the Supreme Court Act 1981. In any appeal to
the Civil Division of the Court of Appeal, and in relation to the amendment,
execution and enforcement of any judgment or order made on such appeal, it
has the same authority and jurisdiction as the court or tribunal from which the
appeal is brought. When rules of court permit, any incidental jurisdiction in any
proceedings pending before the Civil Division of the Court of Appeal, not
involving the determination of an appeal, may be exercised, with or without a
hearing, by a single judge of that Court, or by the master.

1.2. Consolidated Practice Directions

1.2.1.

This is a consolidation, with some amendments, of all the principal Practice
Directions which apply to proceedings in the Court of Appeal (see the list at
Annex A). It covers the process of instituting proceedings, documentation
including skeleton arguments, the requirement for permission to appeal,
judgments, case management and Alternative Dispute Resolution. It also deals
with particular aspects of the current practice of the Court of Appeal, for
example, the making of references to the European Court of Justice under
Article 177 of the EC Treaty. It should be noted that permission to appeal is
now required in the vast majority of cases. This consolidated Practice
Direction applies equally to appeals to the Court in family cases. Further or
amended directions may be issued once the new Civil Procedure Rules,
governing the work of the Court of Appeal, have been made.

1.3. The Civil Appeals Office

1.3.1.

The administrative work of the Civil Appeals Office is conducted under the
direction of the Head of the Civil Appeals Office. When acting in a judicial
capacity he is known as master. In this Practice Direction the term master is
used with that specific meaning. Provision is also made for the appointment of
deputy masters.

1.4. Litigants in person

1.4.1.

All of this Practice Direction may be of relevance to litigants in person but the
key points of which they need to be aware will be found at section 8.
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2. PERMISSION TO APPEAL

2.1. When is permission required?

2.1.1.

2.1.2.

2.1.3.

Most appeals require the permission of the court below (the court which made
the decision which is challenged) or of the Court of Appeal to bring an appeal.

Since 1 January 1999, permission has been required for all appeals except
appeals against:

(a) committal orders;
(b) refusals to grant habeas corpus; and

(c) secure accommodation orders made pursuant to section 25 of the
Children Act 1989.

(see RSC Order 59 r.1B(1)(a)(c))

The experience of the Court of Appeal is that many appeals and applications
for permission to appeal are made which are quite hopeless. They
demonstrate basic misconceptions as to the purpose of the civil appeal
system and the different roles played by appellate Courts and courts below.
The court below has a crucial role in determining applications for permission
to appeal. This guidance indicates how applicants, and courts, should
approach the matter.

2.2. From which court should permission to appeal be sought?

2.2.1.

2.2.2.

The court which has just reached a decision is often in the best position to
judge whether there should be an appeal. It should not leave the decision to
the Court of Appeal. Courts below can help to minimise the delay and expense
which an appeal involves. Where the parties are present for delivery of the
judgment, it should be routine for the judge below to ask whether either party
wants permission to appeal and to deal with the matter then and there.
However, if the court below is in doubt whether an appeal would have a
realistic prospect of success or involves a point of general principle, the safe
course is to refuse permission to appeal. It is always open to the Court of
Appeal to grant it.

The advantages which flow from permission being considered by the court of
first instance are lost if the application cannot be listed before the judge who
made the decision which is the subject of the application. Where it is not
possible for the application for permission to be listed before the same judge,
or where undue delay would be caused by so listing it, the Court of Appeal will
be sympathetic to applicants who claim that it was impracticable for them to
make their application to the court below and will not require such an
application to be made.
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2.3. Oral or paper hearings

2.3.1.

2.3.2.

Many applications to the Court of Appeal for permission to appeal are
considered in the first instance by a single Lord Justice on paper, but in some
cases the Court directs that the application should proceed straight to an oral
hearing. Usually, only applications for permission where the applicant is legally
represented are dealt with on paper. However, some applications from
litigants in person may be deemed suitable to be dealt with in the same way.
Following a notification that the Lord Justice is minded to refuse permission to
appeal and in the absence of a request for an oral hearing being received
within 14 days, the application will be determined in open court without further
reference to the applicant.

Whether the application is dealt with on paper or at a hearing the applicant
should not burden the Court with documents which are not relevant to the
application. The letter from the Civil Appeals Office acknowledging entry of the
application in the records of the Court sets out the Court’s requirements
concerning application bundles.

2.4. Applications for permission listed for oral hearing

2.4.1.

2.4.2.

2.4.3.

If the single Lord Justice, on consideration of the papers, grants permission or
directs an oral hearing of the application, directions may be given on paper as
to (1) the maximum time to be allowed to each party for oral argument on the
appeal or the oral hearing of the application for permission, as the case may
be; (2) the filing and service of skeleton arguments; and (3) other directions
for the progress of the case.

Where an application for permission to appeal is listed for oral hearing,
whether initially or after a decision on paper, the following directions will apply.

In all cases where the application is listed for an oral hearing at which the
Court has directed that other parties are to have the opportunity to attend, the
applicant’s solicitors (or the applicant, if acting in person) must, on receipt of
notification from the Civil Appeals Office that such a hearing has been
directed, immediately supply the respondent’s solicitors (or the respondent, if
in person) with a copy of the application bundle (including a copy of the
transcript or note of judgment) in exactly the same form as the bundles filed
for the use of the Court of Appeal. For the purposes only of providing the copy
of the application bundle to the respondent’s side photocopies of transcripts
of judgment and, where relevant, evidence, may be used. The costs of
provision of that bundle shall be borne by the applicant initially, but will form
part of the costs of the application.

2.5. Time allowed for oral hearings

2.5.1.

In the absence of specific directions, the Court of Appeal will expect oral
argument in support of applications for permission to appeal, or renewed
applications for permission to apply for judicial review, to be confined to a
maximum of 20 minutes.
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2.6. Skeleton arguments for applications for permission to appeal

2.6.1.

2.6.2.

In order to assist the Court of Appeal to deal efficiently with applications for
permission to appeal, all represented applicants for permission must provide a
skeleton argument and applicants in person are strongly encouraged to do so.
Three copies of the skeleton argument must accompany the bundle of
documents which the applicant’s solicitors lodge with the Civil Appeals Office
for the application. (These copies should be filed with, but not bound in, the
bundle.) Where dates are of significance in relation to the proposed appeal, a
chronology should be filed and served with the applicant’s skeleton argument.

If the application is listed for oral hearing at which the Court has directed that
other parties are to have the opportunity to attend, the respondent’s skeleton
argument must be filed and served within 14 days of receipt of the applicant’s
bundle. Where an application for permission to appeal is listed for hearing,
with the appeal to follow if permission is granted, the timetable for skeleton
arguments will be the same as in the case of an appeal, and the amount of
time allowed for oral argument will depend on the time estimate for the appeal.

2.7. Renewed applications for permission to apply for judicial review

2.7.1.

2.7.2.

The applicant’s advocate (and where any respondent will be represented at the
Court of Appeal hearing, that party’s advocate) must file four copies of their
skeleton arguments with the Civil Appeals Office with the application bundles.

This applies only to renewed applications for permission to apply for judicial
review. Where permission to apply has been granted and the substantive
application for judicial review has been dealt with in the High Court, any
application to the Court of Appeal for permission to appeal against that
decision will be governed by the general provisions for such applications.

2.8. The general test for permission

2.8.1.

There is no limit on the number of appeals the Court of Appeal is prepared to
hear. It is therefore not relevant to consider whether the Court of Appeal might
prefer to select for itself which appeals it would like to hear. The general rule
applied by the Court of Appeal, and thus the relevant basis for first instance
courts deciding whether to grant permission, is that permission will be given
unless an appeal would have no real prospect of success. A fanciful prospect
is insufficient. Permission may also be given in exceptional circumstances
even though the case has no real prospect of success if there is an issue
which, in the public interest, should be examined by the Court of Appeal.
Examples are where a case raises questions of great public interest or
questions of general policy, or where authority binding on the Court of Appeal
may call for reconsideration. The approach will differ depending on the
category and subject matter of the decision and the reason for seeking
permission to appeal, as will be indicated below. However, if the issue to be
raised on the appeal is of general importance that will be a factor in favour of
granting permission. On the other hand, if the issues are not generally
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important and the costs of an appeal will far exceed what is at stake, that will
be a factor which weighs against the grant of permission to appeal.

Permission should not be granted unless the judge considers that there is a
realistic prospect of the Court of Appeal coming to a different conclusion on a
point of law which will materially affect the outcome of the case. An appeal on
the grounds that there is no evidence to support a finding is an appeal on a
point of law, but it is insufficient to show that there was little evidence.

2.10. A question of fact

2.10.1.

2.10.2.

The Court of Appeal will rarely interfere with a decision based on the judge’s
evaluation of oral evidence as to the primary facts or if an appeal would involve
examining the fine detail of the judge’s factual investigation. Permission is
more likely to be appropriate where what is being challenged is the inference
which the judge has drawn from the primary facts, or where the judge has not
received any particular benefit from having actually seen the witnesses, and it
is properly arguable that materially different inferences should be drawn from
the evidence. In such a case the judge, if he grants permission, should
expressly indicate that this is the basis on which permission is given.

If a case is one which has involved considering many witnesses and/or
documents, it will be especially important that the trial court considers whether
to grant permission and, where it refuses permission, gives its reasons for
doing so. This is because in a case of this sort the Court of Appeal is less able
to assess whether an appeal is appropriate.

2.11. Questions of discretion

2.11.1.

The Court of Appeal does not interfere with the exercise of discretion by a
judge unless satisfied the judge was wrong. The burden on an appellant is a
heavy one (many family cases do not qualify for permission for this reason). It
will be rare, therefore, for a trial judge to give permission on a pure question
of discretion. He may do so if the case raises a point of general principle on
which the opinion of a higher court is required.

2.12. Appeals from interlocutory orders

2.12.1.

An interlocutory order is an order which does not entirely determine the
proceedings. Where the application is for permission to appeal from an
interlocutory order, additional considerations arise:

(a) the point may not be of sufficient significance to justify the costs of an
appeal;

(b) the procedural consequences of an appeal (e.g. loss of the trial date) may
outweigh the significance of the interlocutory issue;
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2.12.2.

(c) it may be more convenient to determine the point at or after the trial.

In all cases under (a) permission to appeal should be refused. In the case of (b)
and (c) it will be necessary to consider whether to refuse permission or
adjourn the application until after trial so as to preserve the appellant’s right to
appeal.

2.13. Limited and conditional permission

2.13.1.

2.13.2.

2.14. Reasons

2.14.1.

2.14.2.

Permission may be limited to one or more points. It may also be conditional,
e.g. on some special order for costs. If a court grants permission on one or
more issues only, it should expressly refuse permission on other issues. The
reason for this is that the other issues can then only be raised with the
permission of the Court of Appeal.

If an appellant wishes to raise additional issues for which there is no
permission to appeal, written notice of this must be given to all other parties
and the Court of Appeal within 28 days of permission being granted, or 28
days prior to the hearing, if this is earlier. Unless there are special reasons for
making an application earlier, to avoid additional expense the application to
raise an additional issue should be dealt with at the outset of the appeal and all
parties should normally be prepared to argue the additional issues at that
hearing. If, however, a respondent considers the additional issues will have a
significant effect on the preparation necessary for, or the length of, the
hearing, he may inform the appellant within 14 days of receiving the notice
that he requires an application to be made prior to the hearing. An application
should then be made in writing within 14 days accompanied, if necessary, by
short written submissions, which should be served on the respondent. The
respondent may deliver short written submissions within a further 14 days.
The court will, where practicable, give its decision as to whether the additional
issues can be argued prior to the hearing of the appeal.

When permission is refused by the court below, the Court gives short reasons
which are primarily intended to inform the applicant why permission is refused.
Where permission is granted, reasons may be given which are intended to
identify for the benefit of the parties and the Court hearing the appeal why it
was thought right to give permission. There may be only one issue that the
judge or judges giving permission considered it was necessary to draw to the
attention of the parties and the Court hearing the appeal. It is a misconception
to assume that, because only one aspect of the proposed appeal was
mentioned in any reasons which were given, permission was granted under a
misapprehension that there were not other issues to be determined on any
appeal unless the reasons make this clear.

When the Lord Justice is minded to refuse permission to appeal, his or her
reasons for doing so will be sent to the applicant’s solicitors (or the applicant,
if in person). A letter will accompany the Lord Justice’s comments informing
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the applicant of the right to seek an oral hearing. (An example of the letter that
will be sent is at Annex B to this Practice Direction.) The Lord Justice will
direct whether the oral hearing should be before one or two Lords Justices.

At Annex C to this Practice Direction is a generic example of the form which
the judge should complete when he grants or refuses permission to appeal,
giving his reasons. The reasons for the decision need only be brief, e.g.
difficult point of law or pure question of fact. All parties will, on request, be
given a copy of the form. It is the applicant’s responsibility to annex the form
to his notice of application where he has been refused permission, or to his
notice of appeal where he has been granted permission.

When an application for permission to appeal is referred to the single Lord
Justice on the papers alone and the Lord Justice decides to grant permission,
the Lord Justice may give directions for the subsequent progress of the
appeal.

2.17. Legally-aided applicants

2.17.1.

In any case where the applicant is legally aided and the single Lord Justice is
minded to refuse permission to appeal on paper, the applicant’s solicitor must
send to the relevant legal aid office a copy of the single Lord Justice’s
comments (together with any reasons he/she gave for refusing permission) as
soon as it has been received from the Civil Appeals Office. The court will
require confirmation that this has been done in any case where an application
for permission to appeal is renewed before the full court on legal aid.

2.18. Applications to set aside grant of permission to appeal to the Court of

Appeal

2.18.1.

There is a heavy onus on a respondent who seeks to set aside permission.
Before making such an application, the respondent must bear in mind that the
fact that the appeal has no real prospect of success does not necessarily
mean that permission should not have been given. The applicant will be
required to establish that there was no good reason for giving permission,
which may not be the same thing. In addition, it should be borne in mind, prior
to making such an application, that this court is likely to be very unsympathetic
to it being made if it will in effect involve the parties in exactly the same
expense as determining the appeal itself, and will not necessarily save the time
of the Court but risk the Court having to have two hearings when only one
would be necessary had there been no application to set aside.
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2.19. More than one level of appeal

2.19.1.

Where there has already been one unsuccessful appeal to a court (not a
tribunal) against the decision being challenged, for example from a District
Judge to a Circuit Judge or from a Master to a High Court Judge, and the
application is for permission for a further appeal to the Court of Appeal, a
more restrictive approach to the test for permission to appeal should be
adopted. Permission should be granted only if the case raises a point of
principle or practice or the case is one which for some other compelling
reason should be considered by the Court of Appeal.

3. SKELETON ARGUMENTS

3.1. Introduction

3.1.1.

Skeleton arguments are, as their name implies, a very abbreviated note of the
argument and in no way usurp any part of the function of oral argument in
court. They are an aide-memoire for convenience of reference before and
during the hearing.

3.2. When are they required?

3.2.1.

Skeleton arguments are compulsory in the case of all appeals (and full-court
applications) to the Civil Division of the Court of Appeal, and in the case of all
applications for permission to appeal (heard by a single judge), except (i) in
cases which are heard as a matter of great urgency and (ii) any individual case
where the court otherwise directs. Litigants in person are strongly encouraged
to provide skeleton arguments.

3.3. The necessity for skeleton arguments

3.3.1.

3.3.2.

Before the appeal is called on, the judges will normally have read the notice of
appeal, any respondent’s notice and the judgment appealed from. The purpose
of this pre-reading is not to form any view of the merits of the appeal, but to
familiarise themselves with the issues and scope of the dispute and thereby
avoid the necessity for a lengthy, or often any, opening of the appeal.

This process is assisted by the provision of skeleton arguments, which are
much more informative than a notice of appeal or a respondent’s notice, being
fuller. During the hearing of the appeal itself, skeleton arguments enable much
time to be saved because they reduce or obviate the need for the judges to
take a longhand note, sometimes at dictation speed, of the submissions and
authorities and other documents referred to. Furthermore, in some
circumstances a skeleton argument can do double duty not only as a note for
the judges but also as a note from which counsel can argue the appeal. It
cannot be over-emphasised that skeleton arguments are not formal
documents. They are simply a tool to be used in the interests of greater
efficiency.
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3.4. Form and content

3.5. Length

3.4.1.

3.4.2.

3.5.1.

3.5.2.

3.6. Chronologies

3.6.1.

To facilitate filing of skeleton arguments in the Civil Appeals Office, advocates
must ensure:

(a) that their names are typed at the end of their skeleton arguments; and

(b) that the correct Court of Appeal reference number is shown on the front
page. Where a skeleton argument covers two or more appeals, or
applications, which are due to be heard together the reference numbers
for all of them must be given.

The skeleton arguments should contain a numbered list of the points which the
advocate proposes to argue, stated in no more than one or two sentences,
the object being to identify each point, not to argue it or to elaborate on it.
Each listed point should be followed by full references to the material to which
the advocate will refer in support of it, i.e. the relevant pages or passages in
authorities, bundles of documents, witness statements, transcripts and the
judgment under appeal. It should also contain anything which the advocate
would expect to be taken down by the court during the hearing, such as
propositions of law, chronologies of events, lists of dramatis personae and,
where necessary, glossaries of terms. If more convenient, these can of course
be annexed to the skeleton argument rather than being included in it. Both the
court and the opposing advocate can then work on the material without writing
it down, thus saving considerable time and labour.

The purpose of a skeleton argument is to identify and summarise the points,
not to argue them fully on paper. A skeleton argument should therefore be as
succinct as possible. In the case of a normal length appeal against a final
order (i.e. an appeal in the range of one to two days), skeleton arguments
should not normally exceed 10 pages in the case of an appeal on law and 15
pages in the case of an appeal on fact.

In the case of points of law, the skeleton argument should state the point and
cite the principal authority or authorities in support, with references to the
particular page(s) where the principle concerned is enunciated. In the case of
questions of fact, it should state briefly the basis on which it is contended that
the Court of Appeal can interfere with the finding of fact concerned, with cross-
references to the passages in the transcript or notes of evidence which bear
on the point.

The court wishes to emphasise the importance of advocates for the appellant
preparing a written chronology of events relevant to the appeal. If practicable
the chronology should be agreed with the respondent(s). This should be a
separate document in order that it can readily be consulted in conjunction with
other papers. The appellant’s advocate’s skeleton argument must be
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accompanied by the written chronology of events relevant to the appeal cross-
referenced to the core bundle or appeal bundle.

3.7. Respondent’s skeleton argument

3.7.1. Inthe case of respondents who wish only to contend that the judgment of the
court below is correct for the reasons given, the respondent’s advocate can
send in a letter to that effect in place of a skeleton argument. Where, however,
the respondent is going to rely on any authority or refer to any evidence which
is not dealt with in the judgment of the court below, a respondent’s skeleton
argument must be filed. The respondent’s advocate must always file a
skeleton argument in any case where there is a respondent’s notice.

3.8. Skeleton arguments and litigants in person

3.8.1. Inthe interests of avoiding placing undue burdens on them litigants in person
are not obliged to file skeleton arguments in support of their appeals and
applications, but are strongly encouraged to do so. Where the litigant in
person does decide to put in a skeleton argument he/she must;

(a) file four copies of it with the Civil Appeals Office within the time limit which
would apply if an advocate were acting; and

(b) provide the respondent’s advocate with a copy of it no later than the date
on which the copies are filed with the Civil Appeals Office.

3.9. Timetable for skeleton arguments

3.9.1. If any advocate does not have instructions or all necessary papers sufficiently
far in advance to be able to complete and file the skeleton argument on time,
he/she should write to the master immediately.

3.10. Applications for extensions of time to file skeleton arguments

3.10.1.  Applications for extensions of time must be made by the advocate personally
(not by his or her clerk, or instructing solicitor). Such applications should be
made by letter or fax setting out the reasons why the prescribed timetable
could not be complied with and what further time is required. Such letters
should be filed with, or posted to, the Case Section Support and Documents
Room (Room E307, Royal Courts of Justice, Strand, London WC2A 2LL); the
fax number is 0171-936 6810. That office will then pass the letter or fax to
the master or the relevant Lord Justice.

3.11. Skeleton arguments and time limits

3.11.1.  The court expects the time limits to be strictly adhered to and extensions of
time will only be granted if it is satisfied that there are good reasons for doing
s0.
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3.12. Skeleton arguments and the Short Warned List

3.12.1.

In the case of appeals and applications assigned to the Short Warned List,
applications for extensions of time for filing skeleton arguments will normally
be dealt with by the master and the letter or fax should therefore be
addressed to him. Requests for cases to be removed from the Short Warned
List and given a fixture will not automatically relieve advocates from the
obligation to file skeleton arguments. In most instances, before deciding
whether the case should be taken out of the Short Warned List, the master or
supervising Lord Justice will need to see the skeleton arguments in order to
assist him to determine whether the case is one which satisfies the test for
being given a fixture or second fixture. Where skeleton arguments are required
for that purpose, the Civil Appeals Listing Office will inform the advocates
concerned.

3.13. Skeleton arguments for appeals and full court applications

3.13.1.

3.13.2.

3.13.3.

Where permission to appeal is granted by the Court of Appeal, the appellant
(and any respondent who has filed a skeleton argument in response to the
permission application) may use the same skeleton arguments for the
purposes of the appeal (subject to making any minor amendments which they
consider necessary, such as changes to page references), or they may
prepare fresh skeleton arguments for the purposes of the appeal.

The appellant’s solicitors must include with the appeal bundle, or the bundle
for any full court application, four copies of their skeleton argument. (These
copies should be filed with, but not bound in, the bundle.) The appellant’s
solicitors must also include a copy of that skeleton argument with the set of
bundles served on the respondent. Appellants are reminded of the obligation
to serve a set of bundles on the respondent at the same time as the appeal
bundles are filed with the Civil Appeals Office.

The respondent’s solicitors must file with the Civil Appeals Office four copies of
their skeleton argument within 21 days of the date on which the appellant’s
bundle was served on them or, if earlier, not later than 14 days before the
appeal hearing. No supplemental or revised skeleton arguments may be filed
without the permission of the Court. Permission will only be granted if there
are good reasons for doing so.

3.14. Application or appeals in linked or similar cases

3.14.1.

Where advocates are aware that an application or appeal in which they are
instructed is linked with another case, or raises issues similar to or connected
with, those raised in other applications and appeals, they should inform the
master, by letter, as soon as practicable.
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4. CASE MANAGEMENT

4.1. Supervising Lords Justices

4.1.1.

A group of supervising Lords Justices maintain oversight of groups of appeals.
This involves them in specific case management as well as keeping abreast of
developments in their areas of litigation. They will welcome general information
from the professional bodies and specialist associations about difficulties or
initiatives of which the Court of Appeal should be aware. The membership of
the team will change from time to time. The names of the current supervising
Lords Justices and their areas of responsibility are set out in Annex D.

4.2. Case management

4.2.1.

4.2.2.

4.2.3.

4.2.4.

4.2.5.

When it appears to the court that it would for any reason be advantageous to
do so, the Court will invite the parties’ advocates and any party acting in
person to attend a directions hearing held in advance of the main hearing.
Such directions hearings may be conducted by the full Court, a single Lord
Justice or the master.

Supervising Lords Justices will give directions concerning the progress and

future conduct of appeals on their own initiative wherever they think fit, and

most requests from parties for expedition or for other directions to be given
will be referred to the relevant supervising Lord Justice.

So far as possible, directions will be given on paper, in the interests of saving
costs. In those cases where a hearing is necessary, it will be conducted
before the supervising Lord Justice in private (unless otherwise directed) and
therefore both solicitors and counsel will have a right of audience. It will rarely
be necessary for more than one counsel, or, where counsel has not been
briefed, for more than one solicitor to attend on behalf of any particular party.

Directions hearings will not be allowed to develop into satellite litigation. They
are intended to be a speedy and informal means of arriving at practical
solutions to unresolved problems relating to the preparation for and future
conduct of the appeal. Attempts at “point scoring” will not be tolerated. The
supervising Lord Justice will have read in advance the judgment under appeal,
the notice of appeal and any respondent’s notice, together with any
correspondence or other documents which raise or define the issues to be
decided at the directions hearing. Advocates should therefore proceed
straightaway to make their points about those issues briefly and without any
opening or preamble. The costs of such directions hearings will be in the
discretion of the Court in the usual way. Although a shorthand note of the
hearing will be taken, a detailed or lengthy judgment will not normally be given.

To ensure that all requests for directions are centrally monitored and correctly
allocated, all requests for directions or rulings (whether relating to listing or
any other matters) should be made to the Civil Appeals Listing Office. Those
seeking directions or rulings must not approach the supervising Lord Justice
either directly, or via his or her clerk.
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If directions are requested or needed close to the hearing date, the matter will
normally be referred to the presiding Lord Justice of the court in which the
appeal is due to be heard. He or she will then make the necessary directions
as a single Lord Justice or refer the matter to the full court.

The management of the list will continue to be dealt with by the listing officer
under the oversight of the master. Subject to any direction given in any
individual case by the full Court or by a Lord Justice, the master and deputy
masters will continue to exercise their powers to give directions.

The Court may at any time give directions whether in individual cases or
through information leaflets in relation to the documents to be produced. It
may also give directions as to the manner in which documents are to be
presented and as to other matters incidental to the conduct of the appeal, as
appear best adapted to secure the just, expeditious and economical disposal
of the appeal.

Directions regarding documentation may be given without a hearing. The
master may at any time issue a notice requiring the parties to an appeal or
application to attend before him. Any party given notice of an appeal or
application may apply at any time for an appointment before the master.

5. RECEIVING AND PROCESSING APPEALS AND APPLICATIONS

5.1. The principal features of the system

5.1.1.

5.1.2.

In the case of notices of appeal and applications which are filed by personal
attendance at the Civil Appeals Office Registry, the staff on the counter will not
carry out any check on whether permission to appeal is required or whether
there is any other jurisdictional bar to the appeal or application being
accepted. The counter staff will carry out a preliminary check on the following:

(a) whether the relevant time limits have been complied with;
(b) whether a copy of the order being appealed has been filed;

(c) in the case of applications (other than in time applications for permission
to appeal) ,whether the statement of truth in the application notice has
been signed and whether a witness statement or an affidavit in support of
the application is included with the papers; and

(d) whether the correct court fee has been paid.

If the person dealing with the matter at the counter considers that the appeal
is out of time, or that any of the other requirements listed above have not been
complied with, he/she will inform the solicitor, or solicitor’s clerk, of this and
will not take the papers in. If the solicitor who has the conduct of the case
considers that all relevant time limits and other formalities have been complied
with, that solicitor (not the clerk) should telephone the Civil Appeals Office or
send a letter or fax, and the matter will be referred to the master.
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5.1.3.  If the member of the staff at the counter considers that the time limits and
other formalities have been complied with, he/she will accept the papers; but
they will then be referred to an office lawyer and, if necessary, the master. If it
is considered that, for any reason, the appeal or application has not been
validly instituted or is one which the Court has no jurisdiction to entertain, the
appellant’s/applicant’s solicitor (or the appellant/applicant if in person) will be
informed of this, normally by letter or telephone. Any query concerning the
office lawyer’s decision will be referred to the master.

5.1.4. It follows from the arrangements set out above that the fact that the staff in
the Civil Appeals Office have accepted the notice of appeal or application
concerned must not be taken to be an indication, still less a guarantee, that
the appeal or application is validly instituted or is one which the court has
jurisdiction to entertain.

5.1.5.  Appeals and applications filed by post will be similarly dealt with. The staff in
the registry will carry out the preliminary check on time limits and formalities,
and then the papers will be referred for legal scrutiny.

5.1.6. [f, after the preliminary check, the appeal or application is considered to be in
order, it will be set down (i.e. entered in the records of the Court of Appeal)
and given a reference number. The appellant’s/applicant’s solicitors (or the
appellant/applicant if in person) will then be informed by a letter from the Civil
Appeals Office that the appeal/application has been set down; that letter will
give the appeal/application reference number (which should be quoted when
writing or telephoning) and will specify what further steps must be complied
with by the appellant’s/applicant’s side and within what timetable. When an
appeal is set down the appellant must inform the respondent of the reference
number and the timetable.

5.1.7. ltis important to emphasise that these procedures for vetting appeals and
applications are intended to assist the court in the management of its case
load and to ensure, so far as possible, that invalid appeals or applications are
not accepted. They do not, however, relieve any party (whether represented or
acting in person) of the obligation to comply with the requirements of all of the
relevant rules and directions and that party’s solicitor, or the party himself/
herself, as the case may be, will remain solely responsible for all
consequences, including the costs, of any failure to comply with any relevant
requirement.

5.1.8. Itis unwise for solicitors, or litigants in person, to leave it until the last day, or
even close to the last day, of the period concerned before posting or bringing
the requisite documents to the Civil Appeals Office.

5.2. Notice of appeal

5.2.1.  Except for appeals and decisions of the Social Security Commissioners on
questions of law and appeals from certain tribunals (see RSC Order 59 rule 21
and Order 61), there is a single time limit for serving the notice of appeal of
four weeks from the date on which the judgment or order of the court below
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was sealed or otherwise perfected, unless this limit is abridged or extended by
order of the court below, the master, a Lord Justice or the Court of Appeal
(see RSC Order 59 r. 4(1)). Such applications are ordinarily heard by the
master.

5.3. Contents of Notice of Appeal

5.3.1.

5.3.2.

5.3.3.

A notice of appeal which complies fully with RSC Order 59 rule 3 will both
define and confine the area of controversy on the hearing of the appeal, thus
saving both time and expense to the parties.

The notice of appeal must contain a certificate stating which track the case is
currently allocated to in the Court below.

There is no form of notice of appeal fixed by statute or the rules. If a notice of
appeal does not contain the following suggested statement or certificate, it will
not for that reason alone be invalid. However the following suggestions are
recommended in order to save the parties time, trouble and expense.

(a) On setting down an appeal to the Court of Appeal one copy of the notice
of appeal should be endorsed with a certificate of the solicitors for the
appellant (or the appellant himself if in person) stating the date or dates on
which notice of appeal was served on the party or parties named as
respondents and on the county court or tribunal as appropriate. The
officer receiving the notice of appeal should satisfy himself that it was
served in due time on the respondents and on the appropriate court or
tribunal where required and must refuse to set the appeal down if it
appears that the notice was served out of time. The copy of the notice of
appeal containing the certificate as to service shall be in the custody of the
officer in attendance on the Court of Appeal when the appeal comes on to
be heard.

(b) Notices of appeal should contain, after the signature by the solicitor for
the appellant, a statement as follows:

“No notice as to the date on which this appeal will be in the list for hearing
will be given: it is the duty of solicitors to keep themselves informed as to
the state of the lists. A respondent intending to appear in person should
inform the Civil Appeals Office Registry, Royal Courts of Justice, WC2A
2LL, of that fact and give his address; if he does so he will be notified to
the address given of the date when the appeal is expected to be heard.”
The form of the notice of appeal will be found at Annex E.

5.4. The list of appeals

5.4.1.

RSC Order 59 rule 3(4) requires the notice of appeal to specify the list of
appeals in which the appellant proposes that the appeal shall be set down.
There are final and interlocutory lists as described in Annex F.
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5.5. Setting down the appeal

5.5.1.

Order 59 Rule 5 requires the appellant to ‘set down’ the appeal within seven
days after the later of (i) the date on which service of the notice of appeal was
effected, or (ii) the date on which the judgment or order of the court below
was sealed or otherwise perfected. The time limit is important and will be
strictly enforced. ‘Setting down” means filing the notice of appeal with the
court, accompanied by the documents specified in RSC 0.59 r.5(1). Any
application to extend time for setting down must be made to the master.

5.6. Respondent’s Notice

5.6.1.

RSC 0.59 r.6 makes provision for the service of a respondents’ notice within
21 days after the service of the notice of appeal and its subsequent filing. The
content of any such notice is as important as that of the notice of appeal and
for the same reason, it defines and confines the scope of the argument on the
appeal, enables the members of the Court to inform themselves in advance of
the hearing of what the appeal is about and so saves both time and expense.
Again the time limit is important and will be strictly enforced, any application
for an extension of time must be made to the master unless the appeal is
before the Court itself at the time when the application is made.

5.7. Amendment of notice of appeal and respondent’s notice

5.7.1.

It can happen that, on reflection, it is thought desirable to amend such notices.
Rule 7 allows this to be done without leave at any time before the appeal first
appears in the documents list. An application for permission to amend should
be made to the master on notice to all other parties, unless the appeal is
already before the Court for some other purpose.

5.8. Appearance of appeal or application in the documents list

5.8.1.

Once an appeal or application appears in the document list, the appellant has
fourteen days in which to file the various documents specified at paragraph
7.2. and 7.3. A notice of appeal and respondent’s notice may be amended as
of right before the case enters the documents list, but thereafter only with
permission.

5.9. Constitution of Courts

5.9.1.

Section 54(4) of the Supreme Court Act 1981 and the Court of Appeal (Civil
Division) Order 1982, SI 1982/543, have authorised the constitution of Courts
consisting of two judges instead of three in certain specified circumstances,
mainly appeals from interlocutory decisions, which includes most family and
divorce matters, and appeals from the county courts. It will sometimes happen
that, whilst an appeal is of such a nature that there is jurisdiction for a two-
judge Court to hear it, issues of complexity or general importance arise such
that a threejudge Court is desirable. Should this appear to the master to be
the case, he will list the appeal for hearing by a three{judge Court. In addition
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the parties that this is the case may apply to the master for a special listing
before a three judge Court, but should not adopt this course unless there are
compelling reasons for so doing.

5.10. Documents needed for filing an application

5.10.1.

5.10.2

5.10.3.

Upon filing an application, the following documents are to be filed in duplicate
in addition to the relevant court fee:

(a) the application notice;
(b) the order under appeal;

(c) in the case of an application for permission to appeal, the order of the
court below refusing such permission and any written reasons given;

(d) any witness statement or affidavit in support of the application. In the case
of an application for permission to appeal, the statement of truth must be
signed or a witness statement or affidavit be filed only if the application is
made after the expiry of the time limit or if a stay of execution or other
remedy is requested;

(e) In the case of an application for permission to appeal, the draft notice of
appeal or document stating the grounds of the proposed appeal.

The application notice must contain a certificate stating which track the case
is currently allocated to in the Court below.

The forms of notice of application are at Annex G.

5.11. Internal appeals and referrals

5.11.1.

The master has power to refer matters to a single judge and the single judge
power to refer matters to the Court of Appeal. The judicial decision of the
master may be appealed to a single Lord Justice and the determination of the
single Lord Justice may be appealed to the full Court of Appeal. However, in
respect of a determination by the master, there is no right of appeal to the
Court of Appeal without the leave of that Court if the master’s determination
has been reviewed by the single Lord Justice.

5.12. Time estimates

5.12.1.

In all cases where there are solicitors acting for the appellant they must file
with the Civil Appeals Office within 14 days after an appeal has been entered in
the records of the Court, an estimate of the length of the appeal hearing
(exclusive of judgment). That time estimate must be on the form sent to the
solicitors with the letter from the Civil Appeals Office acknowledging that the
appeal has been entered in the records of the Court. The procedure is as
follows:

(a) form must be duly completed and signed by the appellant’s advocate.
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5.12.2.

5.12.3.

(b) Within that 14 day time limit the original of that completed form must be
sent or delivered to the Civil Appeals Office and a photocopy must be sent
to the respondent’s advocate, either directly or through the respondent’s
solicitors.

(c) The respondent’s advocate must consider the appellant’s estimate as soon
as it has been received and notify the Civil Appeals Office within 14 days
(by filing the photocopy of the form with the respondent’s section of it
completed and signed) if his/her own estimate differs from that of the
appellant’'s advocate. In the absence of such notification the respondent’s
advocate will be deemed to have accepted the estimate from the
appellant’s side.

Where the court directs that an application for permission to appeal shall be
listed for hearing with the appeal to follow if permission is granted and the
court has not specified what length of time is to be allowed for oral argument,
the appellant’s advocate must provide a certified time estimate of the length of
the hearing on the assumption that permission will be granted and the court
will hear argument on the appeal. The procedure is the same as in paragraph
5.12.1., except that (1) the time-imit will be 14 days after the date of the
direction that the application be listed with appeal to follow, and (2) the
estimate need not be on any special form.

A copy of the certified estimate must he placed and kept with each advocate’s
papers. Each time the advocate for any party is asked to give any advice or to
deal with anything in connection with the appeal he/she must check whether
the estimate is still correct. The fact that a time estimate has been filed in the
case does not prevent the Court from allocating its own time estimate.

5.13. Revised estimates

5.13.1.

If, for any other reason, the original estimate requires revision, the Civil
Appeals Office should be informed immediately in writing by the advocate
concerned.

5.14. Appeal bundles

5.14.1.

5.14.2.

On filing the appeal bundles with the Civil Appeals Office, the appellant’s
solicitors must supply the respondent’s solicitors (or the respondent, if in
person) with a set of the appeal bundles in exactly the same form as the
bundles filed for the use of the Court of Appeal. The costs of provision of
bundles for the respondent shall be borne by the appellant initially, but will
form part of the costs of the appeal.

Appellants will not, however, be required to furnish respondents with
transcripts of judgment and evidence. The appellant’s solicitors (or the
appellant, if in person) must notify the respondent’s solicitors (or the
respondent, if in person) of what transcripts have been provided for the court
so that they can order transcripts for their own use and also make
representations if they consider that further transcripts will be required.

COURT OF APPEAL PD/page 18

19 APRIL 1999 CIVIL PROCEDURE RULES



COURT OF APPEAL PD | PRACTICE DIRECTIONS

Respondents must order and pay for transcripts for the use of their solicitors
and advocates (see Section 7 Documentation).

6. LISTING AND HEAR-BY DATES

6.1. Introduction

6.2. Fixtures

6.1.1.

6.1.2.

6.1.3.

6.3. Second fixtures

6.2.1.

6.3.1.

Listing is carried out for the whole of the Court of Appeal rather than for
individual courts. In order to ensure, so far as possible, that cases are heard
in their proper place in the list, each appeal is given a target date (known as
its “hear-by date”). Because some types of appeal are inherently more urgent
than others (for instance, family cases) different hear-by dates are set for
different species of appeals; a list of the current hear-by dates is annexed to
this practice direction at Annex H. The aim is that appeals should be listed so
that they are heard neither significantly earlier, nor significantly later, than their
respective hear-by dates. In the interests of flexibility the listing officer has a
discretion to fix the hearing date within a reasonable band on either side of the
hear-by date. That system will not always apply to appeals assigned to the
Short Warned List; such cases may be put into the list considerably earlier
than their hear-by dates and may not be called on for hearing until some time
thereafter.

In relation to applications for permission to appeal or renewed applications for
permission to apply for judicial review it will not be possible, save in
exceptional circumstances, to list such cases to suit advocates availability.

Appeals will only be expedited so as to be heard well in advance of their hear-
by dates, or deferred significantly thereafter, if there is a judicial direction to
that effect. Requests for expedition should be made to the master, initially by
letter: see paragraph 6.6. below. Informal requests for listing significantly
before the hear-by date may be made to the Listing Officer.

A “fixture” means a hearing date fixed in advance: it means that the hearing is
fixed to begin on a specified date or on the next following sitting day at the
option of the court. Appeals (other than (a) those assigned to the Short
Warned List, (b) those given second fixtures; and (c) cases where special
listing directions have been given) will be given fixtures. If it does not prove to
be possible for the court concerned to take the appeal on the specified date
or on the following sitting day, and the Listing Office is unable to transfer the
appeal to another court, the hearing date will have to be rearranged.

Some appeals are designated by the court as “second fixtures.” A second
fixture is a hearing date arranged in advance on the express basis that the list
is fully booked for the period in question and therefore the case will be heard
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only if a suitable gap occurs in the list. Any second fixture for which space
does not become available will be given a first fixture on the earliest
convenient date.

6.4. The Short Warned List

6.4.1.  Cases assigned to the Short Warned List are put “on call” from a specified
date and will then be called on for hearing as and when gaps occur in the
Court of Appeal list. Short Warned List cases are not called in chronological
order of setting down or assignment to that list; which case will be called on
will depend upon the length of the gap, the subject-matter of the case and the
constitution of the court. Because the number of last-minute settlements in the
Court of Appeal varies enormously, it is not possible to predict when any
particular Short Warned List case will be called on for hearing.

6.5. Short Warned List (procedure)

6.5.1.  The system applicable to cases assigned to the Short Warned List is as
follows.

(a) The parties’ solicitors are notified by letter from the Civil Appeals Office
that the case has been assigned to the Short Warned List.

(b) Itis the duty of the solicitors to all parties (whether appellants, or
respondents) on receipt of that letter from the Civil Appeals Office to
inform their advocates forthwith of the fact that the case has been
assigned to the Short Warned List.

(c) The Listing Office will notify counsel’s clerks by telephone of the date from
which the case will be “on call” and it will remain in the Short Warned List
liable to be called on either on half a day’s notice or (if the master has so
directed, on 48 hours’ notice). The listing officers will put Short Warned

List cases “on call” in such numbers and from such dates as the state of
the list requires.

(d) Itis the duty of solicitors to inform their lay clients when a case has been
assigned to the Short Warned List and what the consequences of that will
be. It is important that this is done so that the clients are not taken by
surprise if, as is quite likely, they have to be represented at the Court of
Appeal hearing by a different advocate. The supervising Lord Justice or
the master will consider applications to remove appeals from the Short
Warned List and give them a fixture or second fixture provided that the
application is made at the correct time and on valid grounds. Any such
application must be made as soon as the solicitors have been notified that
the appeal has been assigned to that list (i.e. immediately on receipt of the
letter referred to in paragraph (a) above). It is far too late to do so when,
or after, the case has been put “on call.”

6.5.2. Itis not a valid ground for taking a case out of the Short Warned List that the
parties’ advocates of first choice may not be available to represent them at the
appeal hearing. A case assigned to the Short Warned List will only be taken
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out of that list and given a fixture or second fixture if it is, viewed objectively,
one which cannot be properly presented save by a particular advocate.

It follows that if any party’s advocate of first choice is, for whatever reason,
not available to appear on the date for which a Short Warned List case is
called on, then a substitute advocate must be instructed immediately. Time
should not be spent asking that the case should not be called on for that
particular date because the advocate is unavailable.

Between 75 per cent and 80 per cent, of cases are given fixtures. The master
is charged with the duty of selecting the minority of cases which, in his view,
can reasonably be expected to be mastered by an advocate other than the
one originally instructed on half a day’s notice or, in the case of those so
designated, on 48 hours’ notice. These are then assigned to the Short Warned
List and the assignment notified to the parties.

The supervising Lord Justice or the master will always consider applications to
remove appeals from the Short Warned List on the grounds that they are not
of the appropriate character. However, such applications must be made as
soon as the parties are notified that the appeal has been assigned to that list.
It is far too late to do so when, or after, notification is given that such an
appeal is on call.

Once an appeal is “called on for hearing” it becomes the immediate personal
professional duty of the advocate instructed in the appeal to take all
practicable measures with a view to ensuring that his lay client is represented
at the hearing by the advocate who is fully instructed and able to argue the
appeal.

The court has power under section 51 of the Supreme Court Act 1981, as
substituted by section 4 of the Courts and Legal Services Act 1990, to order
the advocate who has failed in his duty to pay any “wasted costs.” Further or
alternatively the court has power to refer counsel’'s conduct either personally
or vicariously by his clerk, to the Bar Council for consideration of whether
disciplinary proceedings should be taken.

In the interests of saving costs the supervising Lord Justice or master decide
as many requests for expedition as possible on paper without a hearing.
Requests for expedition should initially be made to the master by letter (or, if
time is short, by fax) setting out succinctly and in short compass the grounds
on which expedition is sought, and, if it is granted, how soon the appeal needs
to be heard. At the same time a copy of that letter (or fax) must be sent to the
other party’s solicitors so that they know at the earliest possible stage that an
expedited hearing is being sought, and why.

Subject to the qualification referred to below, the letter to the master
requesting expedition should be accompanied by a transcript or note of the
judgment being appealed, draft grounds of appeal, and a realistic advocate’s
time estimate of the anticipated length of the appeal. Where, however, a very
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6.6.3.

early hearing is needed (i.e. a hearing within days), the letter requesting
expedition should be sent to the master (with copy to the other side) without
waiting for the transcript or note of judgment and the draft grounds of appeal,
so that the court has the maximum possible notice that such a high degree of
expedition is sought.

Because of the immense pressures on its lists the Court of Appeal is no longer
able to expedite as many cases as in the past. Attention is drawn to the
current practice of the court as summarised in Unilever Plc. v. Chefaro
Proprietaries Ltd. (Practice Note) [1995] 1 WLR 243 and paragraph 6.7.

6.7. Orders for expedited hearing of an appeal

6.7.1.

6.7.2.

6.7.3.

There is a time-lag between the date an appeal is set down and the date it is
heard. The court has in general been sparing in its grant of applications for
expedition, and has imposed a high threshold which a party must cross before
its application for an expedited hearing will be granted. Where that threshold is
crossed and an expedited hearing is ordered, the court will in fixing the date
for that hearing give weight not to the wishes of the parties to that appeal but
to the interests of other parties adversely affected by the order. It will do its
utmost, for example, to avoid cancelling a fixture that has already been
cancelled on a previous occasion. The greater the expedition ordered, the less
regard can usually be had to the parties’ preferences concerning dates.

Expedition will not normally be granted unless the party seeking it is willing, if
necessary, to change advocate. In an appropriate case the respondent may
also have to change advocate; this possible adverse consequence will cause
the court to lean against the making of an order save in a clear case. In
granting an application for expedition, the court may seek to mitigate the
disruption caused to other parties by giving procedural directions not currently
given in the ordinary run of cases with a view to ensuring that the appeal is
heard in the minimum time necessary to achieve a just result.

The following guidance must be flexibly applied according to the facts of the
particular application for expedition. However, some appeals are so urgent
that justice can only be done if the appeal is heard immediately or within days.
This category includes:

(a) appeals against committal orders, particularly if the adverse finding is
challenged or the sentence is short;

(b) cases in which children are likely to suffer extraordinary prejudice (that is
prejudice beyond that almost inevitably consequent on involvement in
proceedings) if a decision is delayed;

(c) cases under the 1980 Hague Convention on the Civil Aspects of Child
Abduction (Cmnd.8281);

(d) asylum appeals concerning return to third countries, where the right to
return may be jeopardised by delay;
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(e) cases in which the execution of a possession order is imminent and which
appear to have some merit;

(f) cases in which a decision is about to be taken or implemented which will
be irrevocable or confer rights on third parties;

(g) cases in which the publication of allegedly unlawful material is imminent;

(h) appeals against judicial decisions made in the course of continuing
proceedings.

In all these cases, not least (e), the court will expect the parties involved to
approach it as soon as they learn of the order which it is sought to challenge.
When the approach is left until the eleventh hour, or the necessary materials
are not provided, it may well prove impracticable to arrange a hearing.

The court recognises the need to try to arrange expedited hearings where it
appears that, without such expedition,

(a) a party may lose its livelihood, business or home or suffer irreparable loss
or extraordinary hardship;

(b) the appeal will become futile;

(c) the resolution of numerous cases turning on the outcome of a case under
appeal, will be unreasonably delayed, or the orderly management of class
or multi-party litigation in a lower court will be disrupted;

(d) widespread divergences of practice are likely to continue, with the
prospect of multiple appeals until the correct practice is laid down;

(e) there would be serious detriment to good public administration or to the
interests of members of the public not concerned in the instant appeal.

When these criteria are not satisfied, the court will not ordinarily grant an
expedited hearing of appeals on preliminary issues, or substantial interlocutory
appeals (even where this means the loss of a trial date), or appeals concerning
the construction of a standard document.

7.1. Directions of the Court of Appeal concerning bundles of documents for
the purposes of appeals and full court applications.

7.1.1.

It is the duty of those acting for appellants to ensure that the bundles of
documents filed for the use of the court comply with the relevant rules and
directions. It is also their duty to file the bundles within the time limit
prescribed by R.S.C. Ord. 59, rule 9(1). Neglect of these duties may lead to
the appeal or application being dismissed. For that reason, attention is drawn,
in particular, to the following requirements.
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7.2. Documents for applications

7.2.1. In general, the following are required:
(a) The document used to institute the application to the Court of Appeal.
(b) The notice of appeal or draft notice of appeal.
(c) The Order of the court below being appealed.

(d) Any order of the court below which refused permission to appeal and the
form giving reasons.

(e) Any affidavit or witness statement lodged with the Civil Appeals Office in
support of the application.

(f) Transcripts or notes of judgment (explained in more detail under appeals
heading) save that in the case of applications for permission to appeal, in
the absence of a transcript, the note of judgment does not need to be
approved by the judge.

(g) Claim form, statements of case.

(h) Any application notice (or case management documentation) relevant to
the subject of the appeal.

(i) If the order or judgment arose from an appeal from or setting aside of
another judge’s order (e.g. from District Judge to Circuit judge), the first
order, the reasons given and the application notice used to appeal from
that order.

(J) Relevant affidavits, witness statements, summaries, experts’ reports and
exhibits.

(k) Such other documents as the Court may direct.

7.3. Documents for appeals

7.3.1.  In general, the following are required:
(@) The notice of appeal.
(b) Any respondent’s notice.
(c) Any supplementary notice served under rule 7.
(d) The judgment or order of the court/tribunal below.

(e) The document by which the proceedings in the court below were begun
(for civil courts, usually a claim form).

(f) Any application notice which led to the order which is the subject of the
appeal.

(g) The statements of case (pleadings) if any, and in Admiralty cases, the
preliminary acts, if any.
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(h) The approved transcript of the judge’s reasons for giving the judgment or
making the order of the court/tribunal below. If that is not available, the
advocates’ note of the judge’s reasons approved, wherever possible, by
the judge.

(i) The parts of the transcript of evidence given in the court below which are
relevant to any question at issue on the appeal. In the absence of an
approved transcript, the relevant parts of the judge’s note of the evidence.

(j) If the order or judgment arose from an appeal from or setting aside of
another judge’s order (e.g. from District Judge to Circuit judge), the first
order, the reasons given and the application notice used to appeal from
that order.

(k) The relevant affidavits, witness statements summaries, experts’ reports,
exhibits or parts of exhibits, as were in evidence in the court below.

(I) Any order, whether of the Court of Appeal or court below, granting
permission to appeal and, in the case of the court below, the form giving
reasons.

(m) Where permission to appeal was granted by the Court of Appeal at an oral
hearing, the transcript of that decision.

7.4. Applications and Appeals

7.4.1.

7.5. Transcripts

7.5.1.

7.5.2.

7.5.3.

Appellants/applicants are notified of the number of judges (including in
Admiralty cases, assessors) due to hear their case. The appellant/applicant
must provide sufficient copies and bundles for each judge.

All transcripts lodged (whether of evidence or of the judgment) must be official
copies provided by the shorthandwriters or transcribers. Appellants are not
permitted to file photocopies which they have had taken.

Where proceedings in any court have been officially recorded in shorthand, by
stenographic machine, or on tape, official transcripts of the judgment, and,
where relevant, the evidence, must be filed with the Court of Appeal, and,
unless the court otherwise directs, notes of judgment or evidence will not be
accepted. Normally the court will only accept notes in place of transcripts
where the case requires such an urgent hearing that there is not time to obtain
them.

Where, however, either in any division of the High Court or in a county court,
the judge handed down his/her judgment, photocopies of the text of that
handed-down judgment (signed by the judge) can be lodged for the purposes
of an appeal to the Court of Appeal in place of official transcripts of the
judgment.
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7.6. Transcripts of Court of Appeal judgments

7.6.1.

Court of Appeal (Civil Division) transcripts are held in the Supreme Court
Library. Parties requiring copies of them can obtain them from the shorthand
writers or transcribers on payment of the usual charges. Advocates who
propose to refer to such transcripts should satisfy themselves that
arrangements are being made for copies to be available to the Court and to
other advocates concerned.

7.7. Notes of judgment

7.7.1.

7.7.2.

In cases where the judge’s judgment was not officially recorded and was not
handed-down, the advocate or the solicitor who appeared for the appellant in
the court below must prepare a note of the judge’s judgment, agree it (if
possible) with the advocate or solicitor who appeared for the respondent, and
submit it to the judge for approval. If the parties’ advocates (or solicitors) are
not able to reach agreement about the note speedily, they should submit their
rival notes of judgment to the judge, stating that they are unable to agree a
note. In the case of an application for permission to appeal the applicant’s
advocate’s note of judgment does not have to be approved by either the
respondent’s advocate or judge.

Where the note of judgment has not been received back from the judge by the
time the bundles are ready to be filed, copies of the unapproved note of
judgment should be filed with the bundles; the approved note of judgment
should then be substituted as soon as it is to hand. In those cases where the
appellant is appealing in person, advocates or solicitors for the respondent
must make available their notes of judgment without charge, whether or not
the appellant has made any note of the reasoned judgment.

7.8. County court notes of evidence

7.8.1.

In county court cases, where the evidence was not officially recorded,

a typed copy of the judge’s notes of evidence must be obtained from the
county court concerned and a photocopy of those notes must be included

in each bundle. Directives have been sent to county courts asking them to
arrange for the notes of evidence to be transcribed as soon as the notice of
appeal has been served on the county court (unless the evidence was tape
recorded). The notes should then be ready for despatch to the appellant’s
solicitors (or the appellant, if in person) as soon as they formally request them
and make provision for the copying charges.

7.9. Transcripts at public expense

7.9.1.

An appellant or respondent acting in person will not be required to pay for a
transcript where a certificate is given under this paragraph. Otherwise, the
appellant or respondent will pay for any transcript required for the Court of
Appeal in the first instance. The Court may in certain circumstances certify
that it is proper for the cost of a transcript to be borne by public funds. These
circumstances are where it is satisfied that an appellant (or respondent) is in
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such poor financial circumstances that the cost of a transcript would be an
excessive burden on him, and, in the case of a transcript of evidence, also that
there is reasonable ground for the appeal.

Where the Court is of opinion that it is necessary to see a transcript of
proceedings and judgment (with or without a transcript of the evidence)
relating to an appellant whose financial circumstances are as described above,
it may certify that transcripts or all or any part of the proceedings and
judgment may properly be supplied for the use of the Court at the expense of
public funds. The Court for these purposes includes both the judge (of
whatever level) whose decision is under appeal, and the Court of Appeal, a
single judge of the Court of Appeal or the master. An appellant for these
purposes includes a person who is seeking permission to appeal to the Court
of Appeal.

In cases where the appellant seeks to place before the court bundles of
documents comprising more than 100 pages, (exclusive of the judgment
appealed against) the appellant’s solicitors must prepare and file with the court
the requisite number of copies of a core bundle containing the documents
central to the appeal.

In all cases where the appellant or applicant is represented only core bundles
are to be filed without any trial or other bundles. Core bundles must contain
only those documents which the Lords Justices will need to pre-read or to
which it will be necessary to refer at the hearing, either in support of, or in
opposition to, the appeal or application. As soon as the appeal or application
has been filed, the appellant’s or applicant’s solicitors must give careful
consideration (with the advice of their advocate where appropriate) to the
necessary content of the core bundles. If they are in any doubt concerning the
documents which the other side will need, they must consult the respondent’s
solicitors at an early stage.

7.11. Time for filing Core Bundles

7.11.1.

7.11.2.

No later than the date stated in the letter from the Civil Appeals Office
acknowledging entry of the case in the court’s records, the appellant’s
solicitors must file with the Civil Appeals Office Case Section Support and
Documents Room the number of sets of core bundles specified in that letter.
No other bundles are to be filed.

One set of the full trial bundles should be brought to the Court of Appeal
hearing, but not filed in advance.

7.12. Contents of Core Bundles

7.12.1.

Each core bundle must always include the notice of appeal, the order appealed
against, any other relevant orders made in the court below, the respondent’s
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notice (if any) and the note of judgment and notes of evidence (if relevant). If it
is a case where there are transcripts of the judgment/evidence, then those
should not be bound in the core bundle, but kept separate, see below. In
addition, the core bundle should include such of the documents put in
evidence in the court below as are central to the appeal.

7.13. Core Bundles and litigants in person

7.13.1.

7.14. Pagination

7.14.1.

7.15. Index

7.15.1.

For information helpful to litigants in person see paragraph 8.2.

Bundles must be paginated. At present, many bundles are numbered merely
by document. This is incorrect. Each page must be numbered individually and
consecutively, starting with page 1 at the top of the bundle and working
continuously through to the end.

There must be an index at the front of the bundle listing the documents and
giving the page references for each. In the case of documents such as letters,
invoices, bank statements etc., they can be shown in the index by a general
description; it is not necessary to list every letter, invoice etc. separately. But
if a letter or other such document is particularly important to the case, then it
should be listed separately in the index so that attention is drawn to it. In
particular in the case of appeals and applications in judicial review
proceedings, the letter or other document which constitutes the decision
sought to be reviewed must be separately itemised in the index (whether or
not it forms part of the exhibit to an affidavit). Where each set of bundles
consists of more than one file or bundle, an index covering all of them should
be placed at the beginning of Bundle A; there should not be separate indexes
for each physical bundle comprised in the set.

7.16. Binding of bundles

7.16.1.

7.17. Legibility

7.17.1.

All the documents (with the exception of transcripts) must be bound together
in some form (e.g. lever-arch files, ring-binders, plastic binders, or laced
through holes in the top left-hand corner).

All documents must be legible. In particular, care must be taken to ensure that
the edges of pages are not cut off by the photocopying machine or rendered
illegible by the binding. If it proves impossible to produce adequate copies of
individual documents, or if manuscript documents are illegible, typewritten
copies of the relevant pages should also be interleaved at the appropriate
place in the bundle.
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7.18. Applications for permission to adduce further evidence

7.18.1  Where (as is often the case) the court has directed that an application for
permission to adduce further evidence is to be listed for hearing at the same
time as the appeal, separate bundles must nevertheless be filed in respect of
that application so that the further evidence can readily be distinguished from
the evidence which was before the court below.

7.19. Time limits for filing documents

7.19.1.  Time limits must be complied with and will be strictly enforced except where
there are good grounds for granting an extension.

7.20. Responsibility of the solicitor on the record

7.20.1.  The solicitor in charge of the case must personally satisfy himself/herself, and
is responsible as an officer of the court for ensuring that the documentation is
in order before it is delivered to the court. London agents too have a
responsibility; they should be prepared to answer any questions which may
arise as to the sufficiency of the documentation.

7.21. Affidavits

See Practice Direction to CPR Part 32.

8. LITIGANTS IN PERSON (LITIGANTS WITHOUT LAWYERS)

8.1. Applications for permission to appeal and appeals by litigants in person

8.1.1.  So that the Court of Appeal can check whether it has jurisdiction to hear an
application for permission to appeal, or a full appeal, litigants in person should
take or send to the Civil Appeal Office:

(a) a copy of the order or decision by the court against which he or she seeks
to appeal; and

(b) details of his or her name, address and telephone number.

8.1.2.  If the application or appeal is one where the Court of Appeal has jurisdiction,
the Civil Appeals Office will provide the litigant with notes for guidance on how
to proceed.

8.1.3.  If the application or appeal is not one where the Court of Appeal has
jurisdiction, the Civil Appeals Office will write to the litigant to explain the
reasons why.

8.1.4. Itis emphasised that the administrative and legal staff in the Civil Appeals
Office will need time to deal with these matters. Litigants are therefore advised
to make sure that they communicate with the Civil Appeals Office as soon as
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possible after the order or decision by the court against which they wish to
appeal has been given, and well before the expiry of the time limit for serving
notice of appeal. The provision of this information at short notice can be made
only in urgent circumstances. A case will not be regarded as urgent merely
because a party has left it too close to the expiry of the time limit before
taking the necessary steps to make the application or file an appeal. A case
will be treated as urgent only if a direction to the effect is made by the Court.

8.2. Appeal and application bundles

8.2.1.

8.2.2.

8.2.3.

8.2.4.

Information about how to prepare for applications or appeals by preparing
sets or a set (bundles) of documents for the use of the Court of Appeal can be
found in two leaflets, one for applications and one for appeals. The Civil
Appeals Office will send a copy of the relevant leaflet to the litigant with the
letter confirming the matter has entered the records of the Court of Appeal.

It is then the responsibility of the litigant to comply with the requirements set
out in the leaflet. In particular, litigants should refer to the checklist in the
leaflet, which highlights the key requirements. When the litigant is sure that his
or her bundles of documents comply with the requirements in the leaflet, he or
she should sign the checklist and return it to the Civil Appeals Office with the
bundles.

In certain circumstances, the Court may require fewer documents than are
required for formal bundles for an application. Except in cases which are so
urgent that there is no time to do so, the Civil Appeals Office will write to
litigants to tell them whether limited documentation or full bundles are
required.

Paragraphs 7.5. and 7.9. gives details about obtaining transcripts of judgment
for incorporation in the bundles. Litigants who require help with the preparation
of their bundles can obtain this from the Citizens’ Advice Bureau in the Royal
Courts of Justice. In appropriate cases (for example, where for whatever
reason the litigant is unable to prepare his or her own bundles) the Citizens’
Advice Bureau may arrange for the bundles to be prepared for the litigant free
of charge.

8.3. Skeleton arguments

8.3.1.

8.3.2.

Skeleton arguments are short written statements of the arguments in support
of an application or appeal. Litigants in person are not obliged to send to the
court skeleton arguments in support of their applications and appeals, but are
strongly encouraged to do so. If they do, they should try to comply with the
directions given in the section entitled ‘skeleton arguments’ (section 3). Many
litigants in person find that setting out the arguments which they wish to raise
in court in advance can be of great assistance when, at a hearing, the Court
asks the them to explain what their case is about.

A litigant who wishes to prepare a skeleton argument can obtain advice on
how to do this from the Citizens’ Advice Bureau in the Royal Courts of Justice.
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In appropriate cases the Citizens’ Advice Bureau will prepare the skeleton
argument for the litigant free of charge.

9. RESERVED JUDGMENTS OF THE COURT OF APPEAL

9.1. Availability of handed down judgments in advance of the hearing

9.1.1.

9.1.2.

9.1.3.

9.1.4.

Unless the court otherwise orders - for example, if a judgment contains price-
sensitive information - copies of the written judgment will now be made
available in these cases to the parties’ legal advisers at about 4 pm on the
second working day before judgment is due to be pronounced on condition
that the contents are not communicated to the parties themselves until one
hour before the listed time for pronouncement of judgment. Delivery to legal
advisers is made primarily to enable them to consider the judgment and
decide what consequential orders they should seek. The condition is imposed
to prevent the outcome of the case being publicly reported before judgment is
given, since the judgment is confidential until then. Some judges may decide to
allow the parties’ legal advisers to communicate the contents of the judgment
to their clients two hours before the listed time, in order that they may be able
to submit minutes of the proposed order, agreed by their clients, to the judge
before the judge comes into court, and it will be open to judges to permit
more information about the result of a case to be communicated on a
confidential basis to the client at an earlier stage if good reason is shown for
making such a direction.

If, for any reason, a party’s legal advisers have special grounds for seeking a
relaxation of the usual condition restricting disclosure to the party itself, a
request for relaxation of the condition may be made informally through the
judge’s clerk (or through the associate, if the judge has no clerk). A copy of
the written judgment will be made available to any party who is not legally
represented at the same time as to legal advisers. It must be treated as