A GUIDE TO THE CRIMINAL PROCEDURE (AMENDMENT) RULES 2017 (S.I. 2017/144)
Where to find the new Rules
The Criminal Procedure (Amendment) Rules 2017 are at this address:
http://www.legislation.gov.uk/uksi/2017/144/contents/made
When the Rules come into force, the changes they make will appear at this address, too:
http://www.justice.gov.uk/courts/procedure-rules/criminal/rulesmenu-2015
What the new Rules are for
The new Rules amend the Criminal Procedure Rules 2015. They:
(a) include new rules about—
 the consequences of the late supply of initial details of the prosecution case, in
Part 8 of the Criminal Procedure Rules
 the procedure that applies where one party wants to withhold information from
another on an application for the retention or return of property seized during a
criminal investigation, in Part 47 of the Rules
(b) make changes to the rules about—
 the supply and consideration of information in bail proceedings (Part 14)
 the issue of receipts for fines (Part 30)
 the supply of draft restraining orders in some cases (Part 31)
 consent orders in confiscation proceedings Part 33)
 the constitution of the Crown Court on an appeal (Part 34)
 grounds of appeal to the criminal division of the Court of Appeal (Part 36)
 the introduction of evidence in the Court of Appeal (Part 39)
 extradition proceedings (Part 50)
(c) make a few other miscellaneous additions and alterations.

When the new rules come into force
The new Rules come into force on Monday 3 April 2017.

What is in the new Rules
Allowing sufficient time for consideration of prosecution information
Part 8 of the Criminal Procedure Rules (Initial details of the prosecution case) contains rules
requiring the prosecutor at the first hearing to provide the defendant and the court with
enough information to help each assess the prosecution case and make decisions about how
to proceed. Part 14 of the Criminal Procedure Rules (Bail and custody time limits) contains
rules about the procedure relating to the court’s decision to detain or release the defendant
pending trial. Two reports published in February, 2016, one by HM Crown Prosecution
Service Inspectorate entitled Transforming Summary Justice: An Early Perspective of the
CPS Contribution1 and the other by researchers at the University of the West of England
entitled The Practice of Pre-trial Detention in England and Wales2, suggested that in some
cases the information required under Parts 8 and 14 was not being provided as quickly as it
should be, so that when the information reached the court, late, pressure arose to make
progress nonetheless; sometimes more quickly than might be just. Complaints by defence
solicitors to the same effect were also reported to the Rule Committee. Following discussion
with prosecution and defence representatives, the Committee decided to amend the rules in
order to impose explicit obligations upon the court to ensure that sufficient time – which,
depending on the circumstances, might need to be no more than 5 or 10 minutes – is
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allowed for information to be considered and representations made and assessed. The
Director of Public Prosecutions has issued guidance to prosecutors to corresponding effect.
Rules 3 and 4 of these Amendment Rules amend Parts 8 and 14 of the Criminal Procedure
Rules (i) to impose on the court a duty to ensure that if information about the prosecution
case is supplied later than usually is required then the defendant, and any defence
representative, is allowed sufficient time to consider it; (ii) explicitly to require that information
provided for the court in bail proceedings must be provided for the defendant, too; and (iii) to
require the court itself in bail proceedings to take sufficient time to consider the parties’
representations and reach its decision.
Receipt for payment of fine, etc.
The Rule Committee received a report from HM Courts and Tribunals Service that the
overwhelming majority of payments made in discharge of fines and other sums ordered to be
paid by the criminal courts now are made using credit or debit cards, or by direct bank
transfer, thus generating an independent banking record to which reference can be made in
the event of any dispute about payment. The Committee agreed that in those circumstances
it was unnecessary to send the payer a receipt as well. Rule 5 of these Amendment Rules
amends rule 30.3 of the Criminal Procedure Rules (Enforcement of fines and other orders for
payment – duty to give a receipt) to remove the obligation to give the defendant a receipt for
the payment of a fine, etc. where the method that the defendant chooses to pay generates
an independent record of the transaction. The rule still requires the issue of a receipt where
the method of payment does not create a bank, etc. record – where payment is made in
cash, for example.
Restraining orders
A restraining order is an order made by a criminal court under section 5 of the Protection
from Harassment Act 1997, if the defendant is convicted, or under section 5A of that Act if
the defendant is acquitted, which for the purpose of protecting another person from
harassment prohibits the defendant from doing anything described in the order. The Rule
Committee received a report that despite the requirement of the current rules that a person
against whom an order is proposed must be allowed an opportunity to consider it and make
representations, still on occasions restraining orders were being made without sufficient
consideration given to their terms. The Committee decided that an explicit requirement
should be imposed for the service of a draft restraining order in advance and rule 6 of these
Amendment Rules amends Part 31 of the Criminal Procedure Rules (Behaviour orders) to
require service of such a draft order where that is proposed by the prosecutor.
Orders made by consent in connection with confiscation orders
Under the Proceeds of Crime Act 2002 the Crown Court can make an order confiscating the
proceeds of a convicted defendant’s crime or crimes. The court must make findings about
the amount of the defendant’s benefit from crime and about the amount available for
confiscation, based on information supplied by the prosecutor and by the defendant and
based on some presumptions prescribed by the Act. If on the information available when the
defendant is convicted the prosecutor decides not to apply for a confiscation order, or the
court decides not to make such an order, or the court decides that the defendant’s benefit
from crime was less than subsequently appears to be the case, and the prosecutor later
obtains fresh evidence, then under section 21 of the 2002 Act the prosecutor can ask the
court to reconsider its previous decision. Or if a confiscation order is made and on the
information then supplied the court decides that the amount available for confiscation is less
than subsequently appears to be the case, then under section 22 of the Act the prosecutor,
or a receiver appointed to enforce the order, can ask the court to increase the amount to be
confiscated. Or, finally, if a confiscation order is made and on the information then supplied
the court decides that the amount available for confiscation is more than subsequently
appears to be the case, then under section 23 of the Act the defendant, the prosecutor or a
receiver appointed to enforce the order can ask the court to reduce the amount to be
confiscated.
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The Rule Committee received a report from the Crown Prosecution Service that in many
such cases there is no dispute between the parties about the decision that the Crown Court
should be asked to make. The current relevant rules, rule 33.15 (Application for
reconsideration), rule 33.16 (Application for new calculation of available amount) and rule
33.17 (Variation of confiscation order due to inadequacy of available amount), each requires
a court hearing; and it was suggested that they should be amended to allow for the possibility
of the court making an order by consent so that neither party need attend a hearing. The
Committee agreed and rule 7 of these Amendment Rules amends those three rules
accordingly. In future, a hearing need only be arranged where there is a dispute, or where
the judge is not satisfied that the order proposed by the parties is appropriate.
Constitution of the Crown Court on an appeal from a youth court
Until July, 2016, it was a requirement of the law that governs the constitution of youth courts
that such a court should consist either of a District Judge (Magistrates’ Courts) or not more
than three justices of the peace, those three to include at least one man and one woman. On
31st July, 2016, that requirement was abolished by the Justices of the Peace Rules 2016.
Under sections 73 and 74 of the Senior Courts Act 1981, in criminal cases it is the Criminal
Procedure Rules that prescribe the constitution of the Crown Court on an appeal from a
magistrates’ court, including on an appeal from a magistrates’ court sitting as a youth court.
The Rules require the Crown Court to comprise a Crown Court judge and no fewer than two,
or more than four, justices of the peace. For as long as the constitution of a youth court was
required to include members of both genders the Rule Committee thought it appropriate to
impose a consistent requirement on the Crown Court, too. However, now that in a criminal
case the youth court itself may comprise all women or all men the Committee thought it
appropriate to maintain the consistency by allowing a Crown Court constitution of all women
or all men, too; and rule 8 of these Amendment Rules amends rule 34.11 of the Criminal
Procedure Rules (Appeal to the Crown Court – constitution of the Crown Court) accordingly.
Grounds of appeal to the Court of Appeal
In the case of R v Hyde and others [2016] EWCA Crim 1031 the Court of Appeal confirmed a
judge’s power, when giving permission to appeal, to distinguish between grounds of appeal
assessed as arguable, which can be relied upon at the appeal hearing, and grounds
assessed as unarguable, which are excluded from discussion at the appeal hearing unless
the appeal court gives the appellant permission to rely on them. The court observed that this
power is not referenced by the Criminal Procedure Rules. Having considered the judgment,
the Rule Committee decided to include in the Rules a reference to the exercise of the power
and a procedure for applying to the court for permission to rely upon a ground of appeal that
has been excluded. Rule 9 of these Amendment Rules amends rule 36.14 of the Criminal
Procedure Rules (Appeal to the Court of Appeal: general rules – grounds of appeal and
opposition) accordingly to provide for the exclusion and reinstatement of grounds of appeal.
Introducing evidence in the Court of Appeal
Rule 39.7 of the Criminal Procedure Rules (Adaptation of rules about introducing evidence)
is a rule about the procedure for introducing evidence in the Court of Appeal on those
occasions when under section 23 of the Criminal Appeal Act 1968 the court allows an
application for fresh evidence to be introduced. Rules 39.3 (Form of appeal notice) and 39.6
(Respondent’s notice) contain provisions that require the parties to an appeal to give notice
of any such application. However, the current rules contain no details of what exactly such an
application must include; and they contain no procedure governing the way in which the
Court of Appeal should arrange for a witness to be questioned before an examiner (that is, a
judge or other person who presides over the questioning) where the court orders that to be
done under section 23(4) of the 1968 Act. While considering other aspects of procedure in
the Court of Appeal, the Rule Committee noted these omissions and decided to amend the
rules to include more comprehensive provision. Rule 10 of these Amendment Rules now
amends Part 39 of the Criminal Procedure Rules (Appeal to the Court of Appeal about
conviction or sentence) to include procedures for the introduction and assessment of
evidence in those cases in which the court decides to consider evidence on appeal.
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Information withheld from another party on an application for the retention or return of seized
property
The rules in Section 4 of Part 47 of the Criminal Procedure Rules supplement the statutory
provisions that allow magistrates and Crown Court judges to make orders about the retention
or return of property which has been obtained in the course of a criminal investigation, on an
application made by the investigators or by the owner of the property. In the case of
R (Haralambous) v St Albans Crown Court [2016] EWHC 916 (Admin) the High Court
decided that on such an application it was permissible for a court to take account of
information relied upon by one party which in the public interest was withheld from the other,
for example because it discloses details of a continuing investigation. Having considered the
judgment, the Rule Committee decided to include in the Rules a procedure for applying to
the court to make a decision about how to deal with such information and rule 11 of these
Amendment Rules amends Section 4 of Part 47 of the Criminal Procedure Rules accordingly.
Extradition proceedings: case management, etc. amendments
The rules in Part 50 of the Criminal Procedure Rules supplement the Extradition Act 2003
and govern procedure in extradition cases in the magistrates’ court and in extradition appeal
cases in the High Court. In the course of its judgment in Puceviciene v Lithuanian Judicial
Authority and other appeals [2016] EWHC 1862 (Admin), the High Court invited the Rule
Committee to include in the Rules explicit provision for advance notice of issues to be raised
in extradition proceedings in the magistrates’ court and explicit provision for the preparation
of requests for information from requesting states for use in such proceedings. During 2016
the Committee received also a number of suggestions for procedural improvements from
judges, from court staff, from the Crown Prosecution Service (which conducts most
extradition cases) and from defence lawyers; some of those suggestions prompted by the
Puceviciene judgment and some others prompted by another High Court judgment, in
Norbert Szegfu v Court of Pecs, Hungary [2015] EWHC 1764 (Admin), which considered the
circumstances and manner in which an application for permission to appeal out of time
should be considered by the High Court.
The Rule Committee considered those judgments and all the suggestions received. The
amendments on which the Committee decided will adopt a new ‘further objective’ to
supplement the overriding objective in Part 1 of the Criminal Procedure Rules with provisions
specific to extradition proceedings, in response to observations by the High Court in the
Puceviciene case. The amendments will make explicit the magistrates’ court’s existing
powers of case management, including its powers to superintend the preparation of requests
for information from requesting states, to vary procedural time limits (subject to statutory time
limits) and to conduct and postpone post-extradition hearings. They will make explicit the
court’s existing powers to deal with ancillary matters without a hearing, including, for
example, an unopposed application to alter conditions of bail; and its existing powers to
conduct proceedings by live video link. The amendments will incorporate references to the
court’s existing statutory power to proceed in a defendant’s absence where, for example, a
defendant who is in custody refuses to attend court, and to the High Court’s power to
consider without a hearing the circumstances in which an application for permission to
appeal has been made out of time, as affirmed by the judgment in the Szegfu case. The
amendments will allow for consent orders in more cases than now, when the High Court can
make an order to which the parties agree and neither need attend a hearing because there is
nothing in dispute. Finally, the amendments will align the rule about excluding and reinstating
grounds of appeal to the High Court with the new rule on the same subject for the Court of
Appeal, described above.
To make all those changes, rule 12 of these Amendment Rules amends twenty rules in Part
50 of the Criminal Procedure Rules (Extradition) so as to provide for (i) a further objective in
extradition proceedings; (ii) the conduct of some proceedings without a hearing in the
magistrates’ court; (iii) proceedings in a defendant’s absence in prescribed circumstances in
the magistrates’ court; (iv) case management in the magistrates’ court; (v) the procedure on
an application to appeal out of time to the High Court; (vi) the making of a consent order
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without a hearing in the High Court; (vii) the exclusion and reinstatement of grounds of
appeal to the High Court; (viii) notices and consent orders that conclude proceedings in the
High Court; (ix) proceedings on post-extradition requests for the court’s consent to
prosecution for other offences in the requesting state, or for extradition from that state to a
third state; and (x) changes consequential on all those others.
Other amendments
Section 20 of the Immigration Act 2016 allows a court which convicts a defendant of a ‘trigger
offence’, as defined by section 14 of the Act, to make a labour market enforcement order
imposing a prohibition, restriction or requirement of a type described in section 21 of the Act.
Section 23 of the Act allows the court to vary or discharge such an order. Part 31 of the
Criminal Procedure Rules (Behaviour orders) was first introduced in 2008 as a procedural
framework for all the ‘behaviour orders’ then extant and those which Parliament
subsequently might introduce. A reference to this new type of order has been added to the
list in the note to rule 31.1.
Rule 39.11 of the Criminal Procedure Rules (Appeal to the Court of Appeal about conviction
or sentence – Right to attend hearing) lists the circumstances in which an appellant or
respondent who is in custody has a right to attend a hearing in the Court of Appeal. While
considering other aspects of procedure in the Court of Appeal, the Rule Committee corrected
an omission from that list.
In Part 50 of the Criminal Procedure Rules (Extradition) a number of rules are amended to
remove superfluous uses of the expression ‘written’ or ‘in writing’, where that occurs in a
context which necessarily requires there to be a written document.

Criminal Procedure Rule Committee secretariat
20 February July 2017

5

