
	
	
	   

	

	Tackling Witness Intimidation By Remand Prisoners 



	This instruction applies to :
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	PSI 46/2011
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IMPLEMENTATION DATE
	Expiry Date

	19 May 2016
(Revised)
	1 October 2011
	1 September 2015

	Issued on the authority of
	NOMS Agency Board

	For action by 
	All prisons – Governors and Directors

	For information
	All prison staff but particularly those in Reception, those dealing with prisoner correspondence and Pinphones, as well as those in Public Protection Units.  

	Contact 
	Equalities Rights and Decency Group
Email: ERDGPolicyAndRegulation@noms.gsi.gov.uk 


	Associated documents
	Protocol for Tackling Witness Intimidation from Prisoners
Protocol Procedures Flowchart
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Prisoners Communication Specification Services
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Public Protection Manual
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	Replaces the following documents which are hereby cancelled:   There is no previous policy document as this is a new initiative.

	Audit/monitoring:  Directors and Governing Governors of prisons 


	Introduces amendments to the following documents: None


	Notes: Update May 2016: Amendments made to the contact details on the front page and page 6.
All Mandatory Actions throughout this instruction are in italics and must be strictly adhered to.
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1.
Executive summary
1.1
This Instruction introduces the duties that prisons must discharge to deliver NOMS’ responsibilities following the recent publication of an Inter-Agency Protocol for tackling witness intimidation by defendants held in custody on remand who have been refused bail by the Courts.  See Annex A for the Protocol.

1.2
The attached Protocol outlines the arrangements by which the police and Crown Prosecution Service (CPS) will notify the prison Governor of any risk to victims/witnesses so that action can be taken by staff to restrict a defendant’s communications immediately on arrival in prison and throughout his/her time on remand until conviction or acquittal.

1.3
Other criminal justice organisations have been informed about the Protocol via Ministry of Justice Circular 2011/06 – Protocol for tackling witness intimidation from prisoners.

Desired outcomes

1.4
Prisoner communications are facilitated in a manner which ensures public protection, including the prevention of victim/witness intimidation Prisoner Communication Services Specification.  To this end victims and witnesses should not be contacted by prisoners detained in custody on remand, who pose a risk of intimidation.  In the event that contact is made, staff must take action to report this to the police and to prevent any re-occurrence.

Application
1.5
Directors/Governors of prisons, Reception staff, Public Protection Teams and those responsible for handling prisoner correspondence and Pinphone accounts.

1.6
Reception staff must read the Person Escort Record and the police/CPS MG6 form to identify whether restrictions need to be placed on the prisoner’s communications. They must notify relevant colleagues in Security and/or Public Protection as well as those who deal with Prisoner Communication Services who will ensure the victim/witness is not contacted.

1.7
Staff must record the requirement to restrict the prisoner’s communications on P-NOMIS and also open relevant Security and Public Protection files.

1.8
The prisoner must be informed that they must not contact the victim/witness by telephone or letter, which will be made abundantly clear on the Communications Compact they sign before being given a Pinphone Account.  No details about the victim/witness other than their name should be disclosed to the prisoner.

Any changes to the victim/witness contact information must be recorded immediately and the relevant staff informed. 

1.9
In cases where it has been reported that the remand prisoner has made or attempted to make contact with the victim/witness (this would not only be by Pinphone or correspondence but also the prohibited use of a mobile phone while in custody) or that the victim/witness has approached the prison with a request to be permitted to contact the offender, the matter should be drawn to the attention of the police as a matter of urgency.

Resource Impact

1.10
The Protocol aims to improve the effectiveness of existing procedures.  It will require extra effort from Reception staff to notify relevant departments of information on the police/CPS MG6 form and/or Person Escort Record (PER) about numbers/addresses that the prisoner must not contact.  Staff delivering the Prisoner Communications Services specification must note the MG6 form and/or PER and restrict contact accordingly.

1.11
It is estimated that this procedure will be necessary in up to 150 cases per year. Therefore the resource burden will not be material in the context of the services delivered.

Approved for publication by:

Danny McAllister 

Director of High Security Estate

 p.p. Digby Griffith

Director of National Operational Services

2.
Operational instructions
2.1
The Protocol at Annex A sets out each organisation’s responsibility and contribution to prevent prisoners contacting victims/witnesses.  On reception to prison, remand prisoners will be accompanied by a PER form, which must be read and examined by Reception or First Night staff in order to identify any immediate needs or risks recorded on the form.

2.2
In cases where a risk of intimidation of a victim or witness has been identified by the police and the CPS, this should be highlighted on the PER form and normally contained within the MG6 form attached to the Remand Order or Warrant of Commitment.  If this is the case, staff must take appropriate action to record this information in the prisoner’s file and also on the P-NOMIS system.  The remand prisoner must also be informed at that time that he/she must not make contact with the victim or witness by any means.  There may also be cases where prisoners serving a prison sentence are charged with further offences by the police and subsequently appear at Court and will therefore not be given bail.  If they are then identified as posing a risk of intimidating a victim/witness then the same procedures will apply.

2.3
Staff who deal with prisoner correspondence and Pinphone Clerks must be alerted to this information in order to ensure that the procedures for the monitoring of prisoners’ communications and which are set out in the National Security Framework (NSF) and Public Protection Manual (PPM) are strictly adhered to.  This should also be brought to the attention of staff in the prison’s Security Department and Public Protection Unit.

2.4
Subsequent notifications from the police or CPS or the victim/witness themselves about changes to their circumstances must be recorded without delay.  This would include where the victim/witness approaches the prison with a request that they be permitted to make contact with the remand prisoner (either by letter or telephone), in which case staff must refer the matter to the police or Witness Care Unit (these are Units which have been set up to manage the care of victims and prosecution witnesses from the point at which the defendant is charged right through to the conclusion of the case).  In cases where it has been reported that the remand prisoner has made or attempted to make contact with the victim/witness, the matter should be drawn to the attention of the police as a matter of urgency and recorded on a Security Information Report (SIR).  It may also be appropriate for the Governor to instigate disciplinary charges against the prisoner.
3.
Background
3.1
Current provisions allow for restrictions to be placed on the conditions of bail which prevent defendants from interfering with witnesses while in the community.   This usually includes a condition that the defendant is not to contact (directly or indirectly) the victim of the alleged offence or any other likely prosecution witness.  But the courts cannot impose such controls where the defendant is remanded in custody, despite the fact that there is the possibility of intimidation by telephone or letter.

3.2
This does not mean that there are no measures available to the Courts which prevent victim/witness intimidation by remand prisoners.  There are existing criminal offences covering witness intimidation, perverting the course of justice, harassment, and communications containing threats, but these are not considered broad enough to cover all potential contact with victims/witnesses.

3.3
Governors have discretionary powers that allow them to intercept and block prisoner communications, which enables them to respond to a range of information including security reports and requests from victims/witnesses.  The call enabling facility on the Pinphones system can be used to prevent prisoners from calling certain telephone numbers where they have been identified as posing a threat to victims or witnesses.  However, there are concerns that prison staff may not always have sufficient information to make such decisions until contact has already been made by the prisoner and the damage already done.

3.4
The draft Protocol therefore aims to address these problems by introducing a process through which the police will be able to provide the CPS with details of any victims/witnesses considered at risk and the CPS will ensure that this information accompanies the defendant to prison.  Action could then be taken to restrict the defendant’s communications immediately upon arrival at the prison, reducing the need for the prison Governor to carry out a separate risk assessment.  This would be similar to procedures which already apply under Prison Rules where a prisoner has been remanded in custody for offences under the Protection from Harassment Act 1997, where such prisoners are prevented from making unauthorised contact with their victim and continuing harassment from within prison until the end of their trial.  However, in implementing the procedures found in both the Protocol and this PSI, staff will need to also consider the potential impact this may have on a defendant’s risk of self harm and where a lack of contact with the victim or witness is having a negative impact then the defendant should be supported by staff taking account of their individual needs and the supportive processes available to them in the prison (e.g. ACCT, Samaritans).

3.5
The Protocol includes procedures which ensure that any failure in the monitoring arrangements and which results in contact being made with a victim/witness, that this is reported to the police by the prison Governor and acted upon immediately.  Where unauthorised contact does occur, sufficient information should be available to charge the prisoner with a criminal offence and/or charge them with an offence against prison discipline if appropriate.  However, adjudication for a disciplinary offence should proceed only if a criminal charge is not prosecuted.

Contacts

Further information can be obtained from:

Equalities Rights and Decency Group (Early Days & Prisoners’ Correspondence)

Email:  ERDGPolicyAndRegulation@noms.gsi.gov.uk
Khyati Parmar (MAPPA - Public Protection Lead)

Public Protection Unit

Email:  Khyati.Parmar@noms.gsi.gov.uk
Tele:  0207 035 6958

Barney Clifford (Function 4 of the NSF - Intelligence)
Security Group

Email:  barney.clifford@noms.gsi.gov.uk
Tele:  0300 047 6171
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Protocol for Tackling Witness Intimidation from Prisoners

[image: image2.emf]Flowchart illustrating protocol and procedure for tackling witness intimidation from prisoners

POLICE

Record on MG7 whether there are victims and witnesses at risk ofintimidation (yes/no box) and 

record full contact details of victims and witnesses (including address and phone number) on MG6.

CPS 

When defendant refused bail on ground of 

interference with witnesses, prosecutor provides 

details of victims and witnesses at risk from MG6 

form to court clerk/legal adviser.

COURT CLERK/LEGAL ADVISER

Attach victim and witness details from the MG6 form to the Remand Order/Warrant of 

Commitment (so that PECS can flag risk on Person Escort Record).

Notify WCU of result of hearing (Bail granted with/without conditions or refused).

POLICE

Send copy of victim and witness details 

from MG6 form to Head of Security /

Public Protection at prison.

Inform victims and witnesses listed of 

outcome of hearing. (Task undertaken by 

investigator or by Witness Care Unit)

Inform the prison of any unwanted contact 

reported by victims and witnesses or 

Witness Care Unit.

Deal with any unwanted contact where it 

constitutes an offence.

VICTIMS/WITNESSES

Report unwanted contact by 

defendant to police, prison or 

Witness Care Unit

PRISON

Monitor prisoner communications to prevent contact with the 

victims and witnesses listed.

Inform the police of any unwanted contact reported by victims 

and witnesses.

Deal with any unwanted contact where it constitutes a breach of 

prison rules. 

WITNESS CARE UNIT

Refer reports by victims and 

witnesses of unwanted contact 

to police

Bail Hearing
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1.
Introduction

Purpose

1.1 The purpose of this Protocol is to set out the roles and responsibilities of the police, Crown Prosecution Service (CPS), court staff and prisons to help prevent defendants from intimidating victims and witnesses whilst on remand in custody.

Scope

1.2 This Protocol applies to all cases where the defendant knows or knows how to contact the victim and/or witnesses in his/her case and it is deemed likely that he/she will, through personal contact or through a third party, attempt to threaten or intimidate them into withdrawing evidence.

Objectives

1.3 The objectives of this Protocol are to set out clear procedures which will:

(i) enable CPS to identify, via advice from the police, any defendant who, whilst on remand, may attempt to threaten or intimidate any victim and/or witness;

(ii) provide early notification of any risk of intimidation to prison governors so that arrangements can be made to monitor the incoming and outgoing mail and telephone calls of any unconvicted prisoner and prevent unauthorised contact with any victim or witness;

(iii) ensure that incidents of intimidation are appropriately and effectively addressed where these procedures fail to prevent unwanted contact by the defendant with any victim or witness in their case, or any third party, such as a relative of the victim or witness.

1.4 These procedures may also be appropriate where a convicted prisoner, who is already serving a custodial sentence, is facing other charges.

2. Overview of the Protocol

2.1 Prison governors already have powers (within the Prison Rules) to intercept and restrict prisoner communications.  These powers enable governors to act on a range of information, including security reports. Any person may ask the governor to prevent the offender contacting them: there is a national helpline for victims for this purpose. 

2.2 There are already procedures in the NOMS Public Protection Manual which apply where a prisoner has been remanded in custody for offences under the Protection from Harassment Act 1997, or is subject to a restraining order or injunction issued under the Act.  In such cases the prisoner is prevented by the governor concerned from making unauthorised contact with the victim or witness of the court case and from continuing any form of harassment from within prison.  It is mandatory for the incoming and outgoing mail and telephone calls of such prisoners to be routinely monitored until their conviction or acquittal.

2.3 The aim of this Protocol is to ensure information on prisoners identified as at risk of intimidating victims and witnesses is communicated to prison governors, to enable them to exercise their powers to restrict a defendant’s communications immediately upon arrival at the prison. This will reduce the risk of delay in putting such procedures in place and the resultant gaps in monitoring and protection for victims and witnesses.

3. Procedures for Preventing Intimidation

Identifying Persons at Risk

3.1 This Protocol applies to cases where bail is refused because the Court is satisfied that there are substantial grounds for believing that the defendant will, if released on bail, interfere with witnesses. (Paragraph 2(1) (c) of Schedule 1 to the Bail Act 1976).  In cases where the prosecutor is requested to oppose bail on these grounds and in circumstances where that interference constitutes intimidation, the police must provide the contact details of all victims and witnesses at risk on the back of the MG6 Form.  They should ensure that this information is transmitted to the CPS as part of the case file information.

3.2 In such cases, where bail is refused by the court, the CPS will hand to the court clerk or legal adviser the relevant section of the MG6 Form to be attached to the Remand Order or Warrant of Commitment which accompanies the defendant to prison, so that the relevant risk factor can be flagged by the Prison Escort and Custody Services (PECS) contractors on the Person Escort Record (PER).  The prison governor can then take appropriate steps to mitigate the risk whilst the defendant is remanded in custody.

3.3 Prosecutors advising on charge in such cases should ensure that sufficient information is available on file for the relevant victims and witnesses to be adequately identified from the MG6 Form.

Information Required from the Police

3.4 The details provided by the police on the last page of the MG6 Form should include all the information that the prison governor needs in order to use his/her powers effectively and without delay to restrict the defendant’s communication with the individuals named.  Names, addresses and telephone numbers of all relevant victims and witnesses should be included. Where there is a risk of the prisoner using a third party to contact a witness, all possible contacts should be provided.  This would support the guidance in PSI 06/2011 Prisoner Communications Correspondence, which prohibits prisoners from asking another person to make on their behalf a communication (in writing or otherwise) which he/she would not be allowed to make directly.

Notifying Victims and Witnesses

3.5 Arrangements should be made by the police and CPS to ensure that victims and witnesses subject to any risk notification are informed of the result of a bail application as soon as possible.  This should be by the end of the working day following the court hearing in most cases, but earlier in cases where there is a particularly high risk.

Notifying the Witness Care Unit

3.6 The Court should send the result of the hearing (ie bailed with/without conditions or remanded) to the Witness Care Unit in accordance with its responsibilities under the Victims Code of Practice. 

Notifying the Prison of the Risks

3.7 In the event that bail is refused, the information provided on the victims and witnesses at risk of intimidation must be attached to the Remand Order or Warrant of Commitment and accompany the defendant to prison along with the Person Escort Record on which the risk should be flagged by the Prison Escort and Custody Services (PECS) contractors.  This will ensure that the prison governor and staff at reception are immediately made aware of any risk to victims and witnesses to enable the establishment to put procedures in place to minimise the risks towards victims and witnesses at the earliest opportunity.

3.8 Upon receipt of this information, the prison governor will follow the procedures set out in the Public Protection Manual under Chapter 6 and inform the prisoner upon arrival that he/she is not to contact particular victims and witnesses and inform him/her that all incoming and outgoing correspondence and telephone calls will be restricted and monitored where necessary.  Prisons will not divulge the contact details to prisoners.

Restricting Communication in Prison

3.9 Prison governors have powers within the prison rules to intercept and restrict prisoner communications.  Governors are empowered to intercept prisoner communications in the interests of public safety; or for the prevention, detection, investigation and prosecution of crime; or for the protection of the rights and freedoms of any persons.  Prison governors are also able to restrict prisoner communication.

3.10 The prisoner telephone system (Pinphones) means that prisoners can be placed on a restrictive Call Enabling regime where they have been identified as posing a threat to witnesses and victims (PSO 4400, Chapter 4, p 2.13-23).  

3.11 Monitoring of correspondence will be done by hand. 

Transfer to another Prison

3.12 In cases where a prisoner is transferred to another prison, the information about victims and witnesses at risk should accompany him/her on the Remand Order or Warrant of Commitment.  The information will then be actioned by Prison Reception staff in the receiving prison to ensure continuity of restriction of the prisoner’s communication.

Safer Custody Issues
3.13 In implementing any of the above procedures, prison staff will consider the potential impact on a prisoner’s risk of self harm.  Where lack of contact with the victim or witness is having a negative impact, staff will be supportive to them by taking account of their very different, individual needs and by making available to them the support processes available in the prison.
Monitoring and Varying the Information on Persons at Risk
3.14 The information provided on victims and witnesses at risk of intimidation should be subject to regular review by the police during the period of remand and new contacts added where necessary.  The CPS should be notified of any changes.  Where further information comes to light during the period of remand, that the defendant is trying to intimidate a victim or witness via someone close to them who is not listed on the notification, the police should contact the Head of Security or Public Protection in the prison with this information and arrange for the form to be amended and updated. 

Responding to Unwelcome Contact via a Third Party

3.15 Where information becomes known to prison staff that an unconvicted prisoner is trying to circumvent restrictions, via a third party, or via another prisoner, this information must be passed to the police immediately so that action can be taken to support the relevant victims and/or witnesses concerned.

3.16 In cases where the prisoner has attempted to make contact via a third party close to the relevant victim or witness, the police should consider whether any charges can be brought for intimidation or other offences.

3.17 In cases where a prisoner has attempted to make contact with a victim or witness via another prisoner, the prison governor should consider whether an adjudication for an offence against Prison Rules would be appropriate. 

4. Potential Action where Prevention Fails 

Police Action

4.1 In cases where interception fails to prevent all communications, or a defendant contacts a victim or witness by mobile phone, appropriate action should be taken. 

4.2 It is an offence to:

(i) bring a mobile phone into a prison (Offender Management Act 2007)

(ii) intimidate a witness (s. 51 Criminal Justice and Public Order Act 1994)

(iii) pursue a course of conduct which amounts to harassment or puts a person in fear of violence (Protection from Harassment Act 1997)

(iv) attempt to pervert the course of justice through threatening or intimidating witnesses (common law) 

(v) send malicious communications (Malicious Communications Act 1988)

4.3 Where it is suspected that an offence has been committed, the prison should notify the originating police force (or the Prison Intelligence Officer where this information is not available).  The police should investigate in appropriate cases and gather evidence to charge the defendant where possible. 

Prison Action

4.4   In addition to reporting the breach to the police, a prisoner can be charged with the disciplinary offence of failing to obey a lawful order (or failing to comply with any rule or regulation).  The adjudication will be adjourned until the police have notified the prison about the action they intend to take.

4.5 Governors have a number of disciplinary measures available to them in such cases ranging from a caution in minor offences, to a stoppage of earnings in more serious cases, to the imposition of a period of cellular confinement (up to 21 days for the first offence) in the most serious cases. 

4.6 Where an offence is serious enough to warrant additional days, it can be referred to the independent adjudicator (a District Judge).  Independent adjudicators can impose any punishment available to governors, as well as up to 42 added days in custody.  For unconvicted prisoners, these additional days will be taken into account if they are subsequently convicted and given a determinate sentence.




For further information please contact


Julie.Clouder@justice.gsi.gov.uk


T 0203 334 6087









